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Notice of Motion

TO DEFENDANT IN THE ABOVE-CAPTIONED ACTION AND ITS ATTORNEYS
OF RECORD:

PLEASE TAKE NOTICE that on March 1, 2022, at 1:30 p.m. or as soon thereafter as
counsel may be heard, in Courtroom 6 (14" Floor) of this Court, located at 501 “I” Street,
Sacramento, California, Plaintiff Ruby Chacko will, and hereby does, move this Court for an order
granting her claim for long-term disability benefits under the Defendant AT&T Umbrella Benefit
Plan No. 3. This grounds for this motion are ERISA § 502(a)(1)(B), 29 U.S.C. § 1132(a)(1)(B);
Fed. R. Civ. P. 56; and Civil Local Rule 260.

This motion is based on this Notice and Motion; the Memorandum of Points and
Authorities filed herewith; the Administrative Record filed by Defendant (ECF No. 105-1 to 105-
25); the accompanying Declaration of Michelle L. Roberts and exhibits thereto; the pleadings and
other documents in the Court’s file in this matter; and such other evidence and argument as may
be presented at the hearing on this Motion.

Dated: December 7, 2021 Respectfully submitted,

/s/Michelle L. Roberts
Michelle L. Roberts
Attorney for Plaintiff, Ruby Chacko

Vil
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I. INTRODUCTION

Plaintiff Ruby Chacko spent her entire post-graduate working career employed by AT&T
as a software engineer, a profession universally understood to require the constant use of a
computer. Due to severe and unremitting pain resulting from overuse disorder of the soft tissues
and cervical radiculopathy, Ms. Chacko’s doctors advised her to spend no more than 10 minutes of
every hour performing any type of computer work requiring the use of her hands. Ms. Chacko is
also unable to sit for extended periods of time at a computer. These physical limitations prevent
Ms. Chacko from performing the job duties she successfully performed during her 20-year career
with AT&T.

Ms. Chacko was a participant in the Defendant AT&T Umbrella Benefit Plan No. 3 (“the
Plan”), an employee-benefit plan governed by ERISA, which provides, among other benefits,
long-term disability (“LTD”) benefits. Predicated upon its acknowledgement of her inability to
perform her occupational duties, the Plan initially approved and paid LTD benefits. However,
absent any showing of improvement in her condition, the Plan terminated Ms. Chacko’s benefits
in reliance on faulty and biased medical and vocational reviews which neither adequately assessed
her work restrictions nor considered how these same restrictions would prevent her from being
able to perform effectively at any job for which she is qualified. Even under a deferential standard
of review, the record before the Court demonstrates Ms. Chacko’s entitlement to the disputed LTD
benefits. Judgment should be entered in her favor.

II. STATEMENT OF ISSUES TO BE DECIDED

1. Whether the Administrative Record should be expanded to include Ms. Chacko’s
Workers’ Compensation claim documents which were in the Plan’s possession when it decided
Ms. Chacko’s LTD claim.

2. Whether any deference afforded the Plan’s decision to terminate Ms. Chacko’s LTD
claim should be substantially reduced due to the Plan’s demonstrated conflict of interest and the
procedural irregularities in its administration of Ms. Chacko’s LTD claim.

3. Whether the Plan’s termination of Ms. Chacko’s LTD claim was an abuse of discretion

considering that she met the Plan definition of disability due to her inability to perform the

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT
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computer work which comprised most of her regular occupation, or any alternate occupation for

which she may be qualified based on her education, training or experience.

III.STATEMENT OF FACTS

a. After 20 Years with AT&T as a System Engineer, Ms. Chacko Develops
Overuse Disorder of Her Soft Tissues and Is Forced to Stop Working.

Ms. Chacko received her master’s degree in Information Systems in April 1997 and began
working for AT&T on October 28, 1997, as a Professional System Engineer (Software Engineer).
ARS58.! The responsibilities of this position required that she “participate in and help shape the
development of business requirements and develop complex functional designs based on these
requirements.” AR430. Plaintiff’s position required strong communication skills, ability to work
independently, and experience in: designing and building applications using third and fourth
generation coding languages, designing Ul and batch applications, working with and bridging
gaps between End Users and IT staff, working with applications that are rules and/or data-driven,
working as an application and end user, and working with software such as SQL, Oracle, and MS
Access. Id. Physically, her job involved sitting 100% of the time and keyboarding and use of a
computer mouse 99% of the time. AR441; 475. Krysta Cedano, MA, CRC with Sedgwick Claims
Management Services, Inc. (“Sedgwick”), the Plan’s third-party Claims Administrator of the
AT&T Integrated Disability Service Center (also referred to as “IDSC”), acknowledged that
“typing or using the computer, [] is entirely what her position is about.” AR532.

After working for AT&T for 20 years, on October 29, 2017, Ms. Chacko began
experiencing severe pain/ache in her eyes, neck, shoulders, and both arms. AR434; 479. She also
experienced blurred vision which continued for a few weeks. AR434. After two weeks of
treatment, her eye problems got better but not her body pain. /d. Her primary care physician
suspected that her symptoms were caused by years of continuous typing and sitting. /d. He then

placed her off work. AR475. After Ms. Chacko reported her injury to her supervisor, AT&T

'Defendant has filed the “Administrative Record” in this case which contains documents bates-
stamped Chacko AR 000001-675. ECF No. 105-1 to 105-25. Citations to the Administrative
Record will be to the pre-fix “AR” followed by the bates number without the leading zeros.

2
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opened a Workers” Compensation (“WC”) claim and Ms. Chacko was referred to Kaiser
Permanente for evaluation and treatment.? Over the next few months, the records show that Ms.
Chacko reported several significant symptoms to her treating providers, including shoulder and
arm pain, headaches, tingling in her hands and upper arms, and swelling. AR479. Her treating

providers documented the following objective physical exam findings:
e HEAD: Very tender to palpation over bother [sic] temporal areas and parietal scalp.

FOREARMS: Both forearms are tender to palpation. AR479 (10/29/17 visit).

e PHYSICAL EXAM: Mild give away weakness in the thumbs bilaterally. /d.
(11/7/17 visit).

e NECK: Diffuse tender to palpation along right and left trapezius with guarding.
HEAD: Very tender to palpation over bother [sic] temporal areas and parietal scalp.
Shoulder restricted. Forearms both forearms are tender to palpation. /d. (12/5/17
visit).

On December 5, 2017, Dr. Ronald T. Whitmore determined that Ms. Chacko required
restrictions of modified activity at work and at home through December 19, 2017. AR479. Also,
on December 5, 2017, Dr. Anna Pinlac diagnosed Ms. Chacko with Bilateral dry eye syndrome,
cervical radiculopathy, and hyperlipidemia. /d. Evaluations through December 2017 showed no
improvement. On December 12, 2017, Ms. Chacko began seeing Dr. Wesley Kay Hashimoto, an
Occupational Medicine doctor with Kaiser Permanente. He documented that Ms. Chacko was
“very stiff appearing and moves slowly. Volar pain with extension and fair flexion with volar pan,
generally tender to palpation.” AR480. He diagnosed her with overuse disorder of soft tissue,
bilateral forearm. /d. An x-ray of Ms. Chacko’s spine taken on December 28, 2017, confirmed Ms.
Chacko’s diagnosis of Bilateral cervical radiculopathy. /d. Dr. Hashimoto extended Ms. Chacko’s
modified activity through January 18, 2018. /d. He recommended that her screen time be limited
to 10 minutes per hour and keyboarding and mousing limited to 10 minutes her hour. /d.

/17
/17

’Defendant did not obtain all of Ms. Chacko’s relevant medical records or displaced them. Thus,
many medical records are not in the AR and are only summarized in reports by doctors who
reviewed those records, for instance, Dr. Donald Lee who performed a Qualified Medical
Evaluation (“QME”) of Ms. Chacko in connection with her WC claim. See AR474-97.
Defendant’s failure to request the original records is one of the several ways it did not provide Ms.
Chacko with a full and fair review required by ERISA.

3
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b. Sedgwick Approves Ms. Chacko’s Claim for Short-Term Disability (“STD”)
Benefits.

Based on Ms. Chacko’s inability to perform her job as a Software Engineer, Sedgwick
approved Ms. Chacko’s STD benefits under the Plan. To qualify for STD benefits, a claimant
must be Totally or Partially Disabled. See AR616. Total Disability means “you are unable to
perform all of the essential functions of your job or another available job assigned by your
Participating Company with the same full-time or part-time classification for which you are
qualified.” Id. STD benefits are payable after a 7-day waiting period for a total of 26 weeks of
available benefits. AR605-606.

During this 26-week period, the records continued to support Ms. Chacko’s ongoing
disability, preventing her from doing her job. An MRI of Ms. Chacko’s cervical spine taken on
January 11, 2018, showed a “slight posterior bulging disc at C5-6 which is not compressing the
underlying spinal cord.” AR480. Dr. Hashimoto’s physical examination on the same day showed
the following “OBJECTIVE FINDINGS: Very stiff appearing and moves slowly. Bilaterally
trapezius pain. Trapezius tender to palpation bilateral with spasm. Volar pain with extension and
fair flexion with volar pain. Generally, tender to palpation.” Id. Multiple treatment visits over the
next few months showed that Ms. Chacko was in significant and worsening pain, and this was

corroborated by physical exam findings. AR481-82 [CHACKO141-43]. For example,

e ASSESSMENT: Patient ratchets with movements during formal testing. Some
increase in range of motion but continues to be very limited with constant poor
posture. AR482 (3/9/18 PT visit).

e OBIJECTIVE FINDINGS: On palpation muscle tenderness, tightness in sub-
occipitals, paraspinals and upper trapezius.

o ASSESSMENT: Patient requires multiple rest breaks with all exercises. Constant
forward head posture. Patient continues with poor strength and poor function. /d.
(4/12/18 PT visit).

e OBIJECTIVE FINDINGS: Very stiff appearing and moves slowly. There is bilateral
trapezius pain, trapezius tender to palpation bilaterally with spasm. Most pain to
levators bilaterally today. Most pain with neck extension. Volar pain with extension
and fair flexion with volar pain. AR483 (4/30/18 visit).

Dr. Hashimoto extended Ms. Chacko’s work restrictions of keyboarding and mousing of 10
minutes per hour. /d. He also limited screen time to 10 minutes per hour. See CHACKO111, 114.
In multiple subsequent visits, Dr. Hashimoto continued to document Ms. Chacko’s significant
complaints and objective abnormalities which he observed during the office visits. See

CHACKO107-09; 121-22; 126-128; 135-139. Based on this evidence, Sedgwick approved Ms.
4
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Chacko’s STD benefit claim for the full 26 weeks of available payments ending on May 31,
2018.% See AR524.

c. Sedgwick Approves Ms. Chacko’s Claim for Long-Term Disability (“LTD”)
Benefits Through September 16, 2018.

Under the terms of the Plan, Ms. Chacko was entitled to receive LTD and Supplemental

LTD (“SLTD”)* (collectively, “LTD”) benefits if she met the following definition of disability:

You are considered Totally Disabled for purposes of Company-Provided Long-Term
Disability Benefits under this Program when you have an Illness or Injury that prevents
you from engaging in any employment for which you are qualified or may reasonably
become qualified based on education, training or experience. You will be considered
Totally Disabled for a long-term disability if you are incapable of performing the
requirements of a job other than one for which the rate of pay is less than 50 percent of
your Pay (prior to any Offsets) at the time your long-term disability started.

ARG624. Ms. Chacko applied for LTD benefits on March 22, 2018, stating in her application that
she was “in constant pain on both hands shoulders down to fingers.” AR544. Shortly thereafter,
Sedgwick contacted Allsup to authorize Allsup to work with Ms. Chacko to obtain approval for
Social Security Disability Insurance (“SSDI”) benefits. AR62. Sedgwick explained to Ms. Chacko
that IDSC has partnered with Allsup, an organization that provides SSDI representation. AR561.
“Allsup works directly with our staff to ensure that you receive your maximum benefit.” /d.
Sedgwick also sent Ms. Chacko promotional material about Allsup’s services, encouraging her to
apply. AR570-73. Ms. Chacko accepted Allsup’s representation. AR73. Allsup then kept
Sedgwick updated on its progress with her claim. AR75; 76; 90; 95.

In evaluating her LTD claim, Sedgwick obtained a Transferable Skill Assessment (“TSA”)
on April 27, 2018, from Ms. Cedano, Job Accommodation Specialist. AR533-34. The TSA
applied Ms. Chacko’s restrictions of screen time, keyboarding, and mousing limited to 10 minutes

in an hour. AR533. Ms. Cedano concluded that “[a]lthough Ms. Chacko has transferable skills,

31t is unclear why the Plan paid STD benefits through May 31, 2018, given the date of disability of
October 29, 2017. Nonetheless, Sedgwick did find Ms. Chacko continuously disabled.

“Ms. Chacko enrolled voluntarily and paid for coverage for SLTD benefits which provides for
more income replacement than the basic 50% LTD benefit. SLTD benefits are payable
automatically if the LTD benefit claim is approved. See AR629-30.
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based on her restrictions and gainful wage, no alternative occupations can be identified.” AR534.
She explained that “no alternate occupation could be identified as she is very limited from typing
or using the computer, which is entirely what her position is about.” AR532. Sedgwick then
sought an ergonomic evaluation for Ms. Chacko, but they never followed through with it. See
AR502-506.

Ms. Chacko’s medical visits throughout the first part of 2018 documented her continued
struggles with her condition. For example, on April 30, 2018, a Primary Treating Physician’s
Progress Report (PR-2) by Dr. Hashimoto noted that on Ms. Chacko’s 11-day follow up that Ms.
Chacko reported that her neck is most bothersome, “still very stiff and more stiff sitting,” and that
she had constant pain in her arms. CHACKO?79. For “Objective Findings,” Dr. Hashimoto noted

the following:

Neck. Flexion 75% and extension minimal and right and left rotation 50% There is
bilateral trapezius pain; trapezius tender to palpation bilaterally with spasm. Most pain to
levators bilaterally today. Most pain with neck extension. Shoulder bilaterally Anterior
shoulder pain FF 110 and abduct 90 degrees. Elbows Not tender to palpation Poor flexion
causes shoulder pain. Right and left wrist. No swelling. Not hot and no synovitis. Volar
pain with extension and fair flexion with volar pain. Pain with tight gripping and most pain
to dorsal hands. Generally tender to palpation Phalen’s negative.

Id. On May 21, 2018, a PR-2 by Dr. Hashimoto noted that on Ms. Chacko’s 21-day follow up that
Ms. Chacko complained of having most pain to the shoulders and she can only type for one
minute. CHACKO7S. He noted her reported difficulty of sleeping and blurred vision and headache
while working on a computer. /d. Her reported pain severity was a 7/10, which gets worse with
activity. Id. Ms. Chacko was noted to be “very stiff appearing and moves slowly.” Id. Under
“objective findings,” Dr. Hashimoto documented “more neck pain if sitting.” /d. In an Industrial
Work Status Report completed on the same date, Dr. Hashimoto noted her diagnoses of “overuse
disorder of soft tissues, bilat forearms, overuse disorder of soft tissues, bilat hands, neck muscle
strain, subseq, overuse disorder of soft tissues, bilat shoulders.” CHACKO78. He gave her
restrictions of keyboarding and mousing limited to 10 minutes per hour. /d. Ms. Chacko
underwent multiple physical therapy treatments and did not improve. See CHACKOS83-85. She

was noted to have “extremely poor tolerance to exercises, needing frequent rest breaks. Endurance
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to therapeutic exercise has not improved. Poor range of motion, strength and function continues.”
CHACKOSS.

On May 24, 2018, Sedgwick approved Ms. Chacko’s claims for LTD and SLTD benefits
effective June 1, 2018. AR524-25. A June 11, 2018, PR-2 by Dr. Hashimoto reported that Ms.
Chacko continued to have pain in her shoulders and upper back, as well as arm numbness and
tingling. AR483 [CHACKO72-74]. He observed similar objective findings consistent with those
over the past few months: “Very stiff appearing and moves slowly. More neck pain if sitting. Most
pain to levators bilaterally today. Most pain with neck extension. Very tender to palpation. Most
pain to posterior shoulders infraspinatus area and very tender to palpation. Generally, tender to
palpation. Mild degenerative changes at scaphotrapezial joint.” AR483-84 [CHACKOQO72]. Dr.
Hashimoto and Ms. Chacko’s primary care physician, Dr. Adel Agaiby, continued to assign
restrictions of keyboarding and mousing limited to 10 minutes per hour. AR378; 511.° On July 2,
2018, Ms. Cedano completed another TSA for Ms. Chacko’s claim. AR508-09. Again, Ms.
Cedano could not identify any occupations for Ms. Chacko based on her restrictions. /d. Ms.
Cedano stated that “no alternate occupations were identified as she is still extremely restricted
from even performing sedentary duty.” AR507.

On July 20, 2018, Ms. Chacko underwent a QME with Dr. Donald T. Lee in connection
with her WC claim. AR474-97. Dr. Lee noted Ms. Chacko’s job as a Software Engineer requiring
significant typing and the need “to frequently grip, grasp, or handle with left, right, and/or both
hands.” AR475. His physical exam of Ms. Chacko revealed multiple abnormal findings. See
AR484-91. Dr. Lee noted the following subjective factors of disability, which are in his opinion to

a reasonable degree of medical probability:
e The patient has pain in the cervical spine that is slight and constant increasing to
moderate and intermittent with certain activities, specifically lifting, carrying,
pushing, or pulling; repeated bending, twisting, or turning,

0On June 11, 2018, Dr. Hashimoto issued two industrial work status reports. He was discharging
her from care since her WC stopped as of that date. See AR377, 378. The discharge status on one
form stated “Regular duty. Released from care.” AR377. However, he did not release her from
modified duty. He stated on the same form to continue modified duty and treatment by her
personal physician. In the second form, he placed her on modified activity at work and at home
through July 2, 2018, and restricted her to keyboarding and mousing to 10 minutes per hour.
AR378.

7
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e The patient has pain in the upper extremities, involving the shoulders, arms, wrists,
and hands that is slight and constant increasing to moderate and intermittent with
certain activities, specifically lifting, carrying, pushing, or pulling; repeated
gripping, grasping, or handling.

Dr. Lee then noted the following objective factors of disability:

e Motor and sensory examination was normal except for slight sensory and motor
deficits in the nerve root distribution of C/5 bilaterally. Reflexes for the upper
extremities were 1+ and symmetrical. Neck was supple, with tenderness, tightness,
and spasms to palpation. Positive Spurling’s with pain radiating from neck down
into both forearms.

e There was slight weakness of deltoid muscles bilaterally. Reflexes were 1+ and
symmetrical.

e Decreased active range of motion of the cervical spine and bilateral shoulder joint.

AR491. Though Dr. Lee noted in his report that Ms. Chacko was not working and on disability
(AR476, 490), he stated in the same report that Ms. Chacko had returned to full duty work without
restrictions (she had not) so he found that no formal work restrictions were required. AR492. He
did, however, provide restrictions precluding lifting, carrying, pulling, or pushing over 20 Ib. and
to avoid repeated bending or stooping. /d.

In a report dated August 13, 2018, Dr. Lee provided a supplemental report to correct his
report of July 20™. AR443-46. He opined that Ms. Chacko could alternate between sitting,
standing, or walking for one hour a time, with 5-minute breaks, for a total of eight hours per eight-
hour day. AR445. He also opined, among other things, that she could perform fine manipulation
and simple and firm grasping (right/left) occasionally. Id. ' “Occasional” means that an activity
can be performed in the range of 5-33% of the time. See AR208. If Ms. Chacko can type and
mouse for only 10 minutes per hour, that constitutes 16.67% of an 8-hour workday.

Based on the supplemented QME report, Sedgwick obtained a new TSA from Ms. Cedano.
AR469-71. The TSA only used the restrictions provided by Dr. Lee and not those provided by her
treating doctor, including the 10-minute limitation on her keyboarding and mousing (the 10-
minute limitation is within the “occasional” limit noted by Dr. Lee). Though Ms. Cedano could
not find occupations for Ms. Chacko previously, she was able to now find two jobs for her,
including Systems Analyst and Systems Engineer. AR470. On September 12, 2018, Sedgwick
informed Ms. Chacko that it was terminating her LTD benefits. AR457-60.

d. Ms. Chacko Appeals the Termination of her LTD Benefits.

On September 27, 2018, without the benefit of counsel, Ms. Chacko submitted her initial
8
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appeal of the Plan’s denial of her LTD benefits. AR433-55. In her accompanying appeal letter,
Ms. Chacko provides a history of her medical treatments and the then current state of her
disability. AR434-36. She explained that despite the conclusions in the QME report, she was not

able to work. AR435-36. In her own words,

But, in reality, I am not able to sit more than few muscles [sic], I am not able to type more
than few minutes, and anything that [ use my arm muscles with more than few minutes
aggravates the pain/ache on the arms, shoulders and neck. When the pain/ache increases,
my hand get tired and I need to laydown/stand up/walk for a while to reduce the level of
pain.

As a part of the Long-Term Disability process, my claim manager submitted the QME
report findings to my employer, AT&T, and they offered me my current job - software
engineer. With my current state of disability, [ am not able to perform any of duties of my
current job, which requires me to sit down, type, which requires me to use of arm muscles.

Upon receiving the message from Debra Lawlor that my Long-Term Disability is being

denied since my employer is offering the job, I contacted my manager Gary Schmidt and

explained the situation. My manger suggested me to contact IDSC with my current state of
disability.
Id. She also advised Sedgwick that she was filing a Workers’ Comp appeal to review the work
status and work restriction section of her QME report. AR436.

On October 31, 2018, Ms. Chacko supplemented her appeal with a copy of a notice that
her SSDI claim was approved. AR413-15. There is no evidence in the claim file that Sedgwick
sought to obtain SSA’s claim file for Ms. Chacko to understand the basis of the SSA’s approval.

On November 16, 2018, IDSC sent a notice to Mr. Schmidt advising him that Ms.
Chacko’s leave of absence was approved from June 1, 2018, through November 30, 2018 because,
“The IDSC has determined that this employee is unable to return to his/her own job at this
time.” AR120.

A few days later, on November 19, 2018, Ms. Chacko supplemented her appeal to IDSC
with additional doctor support, her WC disability rating, and her SSDI approval and determination
letters. AR376-87. On September 18, 2018, Dr. Agaiby certified Ms. Chacko’s disability through
November 1, 2018. AR379. On September 19, 2018, the WC Department gave Ms. Chacko a
permanent disability rating of 21%, which is the equivalent to 80.50 weeks of disability payments

to start within two weeks of her last temporary disability indemnity payment. AR383. The SSA’s
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Disability Determination and Transmittal explained that on reconsideration of its initial denial that
Ms. Chacko’s disability onset was “medically established.” AR386.

On November 29, 2018, Ms. Chacko again supplemented her appeal, this time with a letter
from California’s Employment Development Department explaining that her claim for disability
insurance has been approved beginning on October 1, 2018. AR367-68.

On January 2, 2019, Ms. Chacko sent IDSC a medical certification from Dr. Hayatullah
Niazi which he completed on December 18, 2018. AR333-38. He noted a diagnosis of overuse
disorder of soft tissue—neck and shoulders—and explained that Ms. Chacko was impaired from
working due to “intolerable pain and pressure on the neck, shoulder and arms.” AR337.

Ms. Chacko submitted her final appeal supplement on March 13, 2019. AR229-39. She
enclosed her initial consultation and evaluation by Dr. Brian Bernhardt (IPM Medical Group)
through Workers” Comp, an authorization for her treatment with the IPM Medical Group, and Dr.
Bernhardt’s medical certification of disability. /d. Dr. Bernhardt diagnosed Ms. Chacko with
radiculopathy of the cervical region confirmed by an MRI. AR231. In his March 7, 2019,
treatment note, Dr. Bernhardt documented Ms. Chacko’s consistent complaints of constant pain in
her neck, bilateral shoulders and elbows. AR234. Her pain without medications is a 7 on a scale of
1 to 10. /d. She sleeps about 3 hours per day without interruption. /d. Ms. Chacko’s general review
of symptoms (ROS) was positive for poor energy, poor sleep, and unhappiness. AR235. Objective
findings based on physical exam showed “Neck: Cervical TP identified bilat trapezius and
Rhomboids muscle.” AR236. Dr. Bernhardt was unable to evaluate her shoulders due to cervical
pain. /d. He requested approval for acupuncture and a cervical epidural injection. /d. He also
discussed with Ms. Chacko psychological counseling since she “has severe sleep and mood

disorder related to the chronic pain and loss of function.” /d.

e. Sedgwick Upholds Its Decision to Terminate LTD Benefits Based on Reviews
by Dr. Howard Grattan.

Sedgwick obtained a pure paper review of Ms. Chacko’s claim from Dr. Howard Grattan
through Network Medical Review Co. Ltd. (NMR). AR205-222. Dr. Grattan’s review consisted of

an initial report dated October 23, 2018, followed by five addenda through March 22, 2019. Each
10
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time Sedgwick obtained additional information or records from Ms. Chacko it sent those to Dr.
Grattan to review to see if they changed his opinion. See id.

In his first report dated October 23, 2018, Dr. Grattan opined that Ms. Chacko “is not
disabled from any type of work as of 09/16/18 through the present time.” AR208. He gave the

following work restrictions:

She would have the capacity to sustain full time employment with restrictions throughout
an 8 hour day, and 40 hour week to include: Lifting, carrying, pushing and pulling 20
pounds occasionally (5 to 33% of the time) and 10 pounds frequently (33-66% of the
time). Unrestricted walking, standing, and sitting. Occasionally (5-33% of the time)
twisting, bending, kneeling, crouching, and squatting. Climbing stairs is unrestricted. No
climbing ladders and no working at heights. She would be limited to no reaching overhead
with the bilateral upper extremities. Frequently (33-66% of the time) fingering, handling,
and feeling with the bilateral hands.

Id. In an addendum dated November 17, 2018, Dr. Grattan addressed Ms. Chacko’s Social
Security award letter and another appeal letter from Ms. Chacko. AR210-12. Though he
recognized Social Security found Ms. Chacko disabled, without the benefit of ever having spoken
to her, much less actually examine her, he continued to opine that Ms. Chacko was not disabled
from any type of work. AR211. In an addendum dated December 3, 2018, Dr. Grattan reviewed
additional records provided by Ms. Chacko, including work status reports from her doctors
continuing to limit her keyboarding and mousing to no greater than 10 minutes per hour and a
letter explaining that she has constant pain in her arms, shoulder, and neck which limits her use of
her arms for more than a few minutes at a time. AR212-15. Dr. Grattan found that none of this
evidence changed his opinion. AR214. He also continued to rely on the assumption that “there are
no particular physical exertion requirements for [her] occupation.” AR214. In subsequent addenda
dated January 16, 2019, and February 8, 2019, Dr. Grattan held steadfast to his opinion after
receiving more records which documented Ms. Chacko’s treating providers’ assessments that she
cannot work due to pain and pressure of her neck, shoulder, and arms. AR265-269. However, he
changed his assigned restrictions and limitations to state that Ms. Chacko could do “[l]ifting,
carrying, pushing and pulling 10 pounds occasionally (5 to 33% of the time) and 5 pounds
frequently (33-66% of the time).” AR268. He previously opined that she could do “[]ifting,

carrying, pushing and pulling 20 pounds occasionally (5 to 33% of the time) and 10 pounds
11
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frequently (33-66% of the time).” AR258. After receiving additional information which showed
that Ms. Chacko was diagnosed with cervical radiculopathy confirmed by MRI, Dr. Grattan
inexplicably changed his restrictions and limitations to find that Ms. Chacko could do more than
he stated previously, that is, lift and carry up to 20 Ib. occasionally and 10 Ib. frequently. AR220.

On February 12, 2019, Sedgwick obtained another TSA from Ms. Cedano. AR250-52. Ms.
Cedano solely used Dr. Grattan’s assigned limitations from his February 8, 2019, addendum,
ignoring the limitations imposed by her treating physicians. AR250. Ms. Cedano determined that
Ms. Chacko could perform alternative occupations of Systems Analyst and Systems Engineer,
both which are rated at the Sedentary level of physical demand like her job for AT&T. AR251.°
On May 13, 2019, Sedgwick issued its final determination upholding its decision to terminate Ms.
Chacko’s benefits effective September 16, 2018. AR199-201.

IV.STANDARD OF REVIEW

There is no dispute that the Plan conferred Sedgwick with fiduciary discretionary authority
to determine eligibility for benefits. See Joint Report, ECF No. 19. The Court will apply abuse of
discretion review to the Plan’s decision to terminate Ms. Chacko’s LTD claim. Firestone Tire &
Rubber Co. v. Bruch, 489 U.S. 101, 115 (1989). Under this standard, the Plan’s decision should
only be upheld if it is reasonable. /d. at 111. “[I]f a benefit plan gives discretion to an
administrator or fiduciary who is operating under a conflict of interest, that conflict must be
weighed as a ‘facto[r] in determining whether there is an abuse of discretion.’” Id. at 115 (quoting
Restatement (Second) of Trusts § 187, Comment d (1959)). Abuse of discretion review must be
tempered by skepticism based on case-specific factors, including the Plan’s conflict of interest and
procedural irregularities. Abatie v. Alta Health & Life Ins. Co., 458 F.3d 955, 968 (9th Cir. 2006);
see Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 117 (2008). A reviewing court must factor in

evidence of conflict; “scanning the record for medical evidence supporting the plan

®A vocational report which relies on a faulty medical review is fundamentally flawed and cannot
be relied upon. See Parr v. First Reliance Standard Life Ins. Co., No. 15-CV-01868-HSG, 2017
WL 1364610, at *13 (N.D. Cal. Mar. 31, 2017) (criticizing vocational evaluation).

12
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administrator’s decision is not enough.” Montour v. Hartford Life & Acc. Ins. Co., 588 F.3d 623,
630 (9th Cir. 2009).

In determining how much weight to give a conflict of interest, a court may consider
extrinsic evidence on the question of a conflict of interest and procedural irregularities. Abatie,
458 F.3d at 970. The degree of skepticism depends on the extent of the conflict. /d. A court may
consider evidence outside the administrative record in assessing the degree of the conflict. Abatie,
458 F.3d at 970.

The Court directed the parties to file summary judgment motions under Fed. R. Civ. P. 56.
ECF No. 11. Summary judgment is appropriate “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). Once the moving party establishes the absence of a genuine dispute of material fact,
the nonmoving party must go beyond the pleadings and identify facts showing the existence of a
genuine issue for trial. Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). In other words,
“summary judgment should be granted where the nonmoving party fails to offer evidence from
which a reasonable [fact finder] could return a [decision] in its favor.” Triton Energy Corp. v.
Square D Co., 68 F.3d 1216, 1221 (9th Cir. 1995). In this ERISA case, the Court must review
extra-record evidence of bias through the lens of the traditional rules of summary judgment and, if
necessary, conduct a bench trial on the evidence of bias. See Nolan v. Heald Coll., 551 F.3d 1148,
1155 (9th Cir. 2009).

V. ARGUMENT

a. The Administrative Record Should Be Expanded to Include Documents in
Sedgwick’s Possession When It Decided Ms. Chacko’s Claim.

Sedgwick had Ms. Chacko’s WC file in its possession when it decided her LTD claim and
it explicitly relied on some WC evidence when it decided her claim. However, when it produced
the LTD Administrative Record in this case, it left out many of the medical records that it had in

its possession, and which were referenced in reports it relied upon.” These records are attached as

"Plaintiff sought the Plan’s stipulation to include these as part of the AR but the Plan refused to
stipulate. Roberts Decl., § 3.

13
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Exh. 3 to the Roberts Declaration. These documents should be considered by the Court because
they constitute part of the AR. In the ERISA context, the ‘administrative record’ consists of ‘the
papers the insurer had when it denied the claim.”” Montour v. Hartford Life & Acc. Ins. Co., 588
F.3d 623, 632, n.4 (9th Cir. 2009). ERISA defines the administrative record as those documents
described in 29 C.F.R. § 2560.503-1(h)(2)(iii), (m)(8), and (b)(5). Andrew C. v. Oracle Am. Inc.
Flexible Benefit Plan, No. 17-CV-02072-YGR, 2019 WL 1931974, at *3 (N.D. Cal. May 1, 2019).
In a recent case concerning this Plan and similar facts, Walker v. AT & T Benefit Plan No.
3,338 F.R.D. 658 (C.D. Cal. 2021), the district court found that the plaintift’s WC file was part of

the administrative record. The court explained,
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What is more, the premise of Defendants’ argument—that the administrative record is
“complete”—crumbles under minimal scrutiny. To take just one example, Defendants do
not seriously dispute Plaintiff’s claim that the “administrative record” he received from
them in May 2021 includes only parts of Plaintiff’s worker’s compensation file—even
though Sedgwick apparently has (or had) the entire file in its possession, custody, or
control. They brush that argument aside because Defendants think (implicitly or explicitly)
that they need only include in the administrative record information that was “relied on by
Sedgwick” in denying Plaintiff's benefits claim. (ECF 35 at 18). That understanding is
wrong. See 29 C.F.R. §§ 2560.503-1(m)(8)(1)—(iv). The administrative record—properly
defined—comprises all documents, records, and other information relevant to Plaintiff's
disability benefits claim. See id. §§ 2560.503- l(g)(l)(vu)(D) h)(2)(3), §)3)-Soa
document, record, or other information is “relevant” to that claim not only if it “[w]as
relied upon in maklng the benefit determination.” Id. § 2560.503-1(m)(8)(1). It is also
relevant—and thus part of the administrative record—if it “[w]as submitted, considered, or
generated in the course of making the benefit determination, without regard to whether
such document, record, or other information was relied upon in making the benefit
determination.” /d. § 2560.503- 1(m)(8)(ii) (emphasis added). And those are just two of the
four categories of information that must be part of the administrative record to comply
with the applicable ERISA regulations. See id. §§ 2560.503-1(m)(8)(iii), (iv). All of which,
of course, only stands to reason. Otherwise, ERISA plan administrators could cherry-pick
evidence that supports the denial of a claim when compiling the administrative record—
and all but guarantee victory in every ERISA benefits case—since the District Court’s
abuse-of-discretion review would (under Defendants’ skewed view) be strictly confined to
that one-sided evidence. See Toven v. Metro. Life Ins. Co., 517 F. Supp. 2d 1171, 1173
(C.D. Cal. 2007). Nothing in ERISA law allows, let alone mandates, such a blinkered, see-
no-evil construction of the reviewable administrative record.

Id. at 661-62. For these reasons, Plaintiff requests that the Court find documents bates-stamped

CHACKO 0072-218 as properly included in the AR.

b. Ms. Chacko Established Disability Under the Terms of the Plan.

Ms. Chacko is Totally Disabled under the Plan because her illness or injury prevents her

14
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from engaging in any employment for which she is qualified or may reasonably become qualified
based on education, training or experience. As illustrated above, Ms. Chacko suffers from
significant upper extremity pain caused by overuse disorder of soft tissue and cervical
radiculopathy. Her treatment records document many objective findings which corroborate her
credible complaints of pain. Ms. Chacko worked for AT&T for twenty years as a software
engineer. Her pain prevents her from being able to perform the essential physical tasks required of
jobs that demand significant computer use. She is unable to sit in front of a computer for long
periods of time without the need for regular breaks to alleviate the pain occurring from constant
sitting and keyboarding which disrupt her focus and productivity.

Ms. Chacko’s disability is supported by her medical records (see AR234-236, 434, 475,
479, 480-82, CHACKO 72-218); her treating doctors (AR234-236, 333-38, 378, 379, 479, 480,
483-84, 511); the WC Department finding of 21% permanent disability (AR383); the SSA finding
of disability (AR386); and Sedgwick’s earlier determinations of disability (her functionality did
not improve) (AR524-25, 533-34). The Plan’s contrary evidence, for the reasons set forth below,
do not undermine Ms. Chacko’s claim that she is unable to maintain regular employment in a job

for which she is qualified.

¢. The Court Should Apply Abuse of Discretion Review with Significant
Skepticism.

The Plan’s decision to terminate Ms. Chacko’s benefits, despite no improvement in her
condition, was based on procedural irregularities in the way it reviewed her claim as well as its
unreasonable reliance on the opinions of Dr. Howard Grattan, a retained expert who has exhibited
significant bias towards finding a claimant capable of working. Viewing the Plan’s conduct
(discussed more fully below) and Dr. Grattan’s bias, the Court should apply abuse of discretion
review with a high degree of skepticism. Demer v. IBM Corp. LTD Plan, 835 F.3d 893, 902 (9th
Cir. 2016) (“Even if MetLife operated with no structural conflict, reliance on the reports of its
retained experts who have a financial incentive to make findings favorable to MetLife may
warrant skepticism.”)

/17
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1. Dr. Grattan Exhibits Bias Against Disability Claimants.

As part of discovery in this case, the Plan produced 88 reviews prepared by Dr. Grattan for
the Plan for the years 2017, 2018, and 2019. These 88 reviews involved 61 claims (for some
claims he provided multiple reviews). Of those claims, Dr. Grattan found that 50 claimants (82%)
were not disabled, 8 claimants (13%) were disabled from some type of work, and 3 claimants (5%)
were only partially disabled or could perform some work. When the statistics show that a doctor
finds an overwhelming number of claimants alleging disability to be capable of work, the Court
can infer from this that the doctor harbors significant bias towards finding a claimant capable of
working. See Caplan v. CNA Fin. Corp., 544 F. Supp. 2d 984, 992 (N.D. Cal. 2008) (“Because
Hartford’s reliance on these apparently biased sources casts serious doubt on the neutrality of its
decision-making process, the Court will view the decision with commensurate skepticism.”); see
also Hertz v. v. Hartford Life & Acc. Ins. Co., 991 F. Supp. 2d 1121, 1136 (D. Nev. 2014) (“The
Court finds these statistics strongly suggest that both MLS and Dr. Rim harbored a significant bias
towards finding a claimant capable of performing some type of work.”)

In addition to the bias exhibited by the frequency in which he finds claimants not disabled,
courts have also criticized the quality of Dr. Grattan’s medical reviews. In Thoma v. Fox Long
Term Disability Plan, No. 17 CIV. 4389, 2018 WL 6514757 (S.D.N.Y. Dec. 11, 2018), Dr.
Grattan was faulted for stating his functional findings were based on objective evidence and that
the treatment provider functional findings were not based on objective evidence without providing
any explanation as to why these positions were correct and while rejecting pain evidence. /d. at
*23. Similarly, in Brainard v. Liberty Life Assurance Co. of Bos., 173 F. Supp. 3d 482 (E.D. Ky.
2016), the court found that “Dr. Grattan’s report is conclusory and not well reasoned. Moreover,
he calls into question Brainard’s subjective complaints of pain without the benefit of a physical
examination.” /d. at 492; see also Miller v. PNC Fin. Servs. Grp., Inc., 278 F. Supp. 3d 1333,
1344 (S.D. Fla. 2017) (finding that Dr. Grattan “ignored Plaintiff’s evidence contrary to [his]

conclusions and showed no sign of substantively addressing such evidence). The Plan’s use of a

16

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT




ROBERTS DISABILITY LAW
66 Franklin Street, Ste. 300

Oakland, California 94607

(510) 230-2090

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:19-cv-01837-DAD-DB Document 110 Filed 12/07/21 Page 24 of 32

biased physician reviewer and the procedural irregularities described below warrant highly
skeptical abuse of discretion review.?
2. The Plan and Sedgwick Have an Actual Conflict of Interest.

As explained fully by Plaintiff in her opening and reply memoranda in support of her
Motion for Relief under FRCP 60, the Plan and Sedgwick have demonstrated an actual conflict of
interest as it relates to Sedgwick’s administration of Plan benefits. See ECF Nos. 87, 103. In
reliance on an “oral” Joint Defense Agreement, the Plan refused to disclose its communications
with Sedgwick concerning its efforts to comply with discovery-related court orders where the Plan
claimed that it had no ability to produce certain information that was in Sedgwick’s possession.
The Plan explained that “AT&T and Sedgwick exchanged information and communications
because the companies have a common interest in the litigation and its outcome, including the
financial conflict of interest issue raised by Plaintiff.” ECF No. 87 at 7. Even though the Plan and
Sedgwick claimed to be so closely aligned as it relates to Plaintiff’s allegations of their conflict of
interest that all their communications regarding the discovery dispute in this case are privileged,
the Plan filed a motion to compel against Sedgwick in another forum related to the very same
discovery dispute. The Plan made misleading representations to Magistrate Judge Deborah Barnes
about its relationship with Sedgwick and its inability to obtain responsive documents in
Sedgwick’s possession. The apparent conflict of interest demonstrated by the Plan’s and
Sedgwick’s actions in this litigation is another reason to apply increased skepticism to Sedgwick’s

decision to terminate Ms. Chacko’s LTD claim.

d. The Plan’s Administration of Ms. Chacko’s LTD Claim Demonstrates
Procedural Irregularities Warranting Increased Skepticism and Also
Constituting an Abuse of Discretion.

Procedural irregularities in the administration of a claim increase the level of skepticism
afforded to an administrator’s decision. Lavino v. Metro. Life Ins. Co., 779 F. Supp. 2d 1095, 1105

(C.D. Cal. 2011). In addition to increasing the level of skepticism, “a procedural irregularity, like a

8The Plan relied solely upon Dr. Grattan’s finding in his role as a paper reviewer, when it had the
right under the Plan to obtain its own IME. Its failure to do so, while outright rejecting the
findings of her treating physicians, is evidence of its bias and result-oriented claims handling.
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conflict of interest, is a matter to be weighed in deciding whether an administrator’s decision was
an abuse of discretion.” Abatie, 458 F.3d at 972. The Plan’s review of Ms. Chacko’s claim was

fraught with procedural irregularities which constitute an abuse of discretion.

i. The Plan Did Not Consider the Physical Exertion Requirements of Ms.
Chacko’s Job.

Sedgwick admitted that in order “[t]o provide a fair and quality review of the claimant’s
file a ‘formal’ job description is needed and there is none on file for this claimant.” AR427.
Despite recognizing this, the Plan evaluated Ms. Chacko’s disability in a vacuum, with no
reference to the physical exertion requirements of her job. Rather, the Plan wrongly assumed that
her job as a Professional System Engineer had no physical exertion requirements. See AR535
(supervisor listing job description and stating “there are no particular physical exertion
requirements for this job). But this contradicted Ms. Cedano’s finding that Ms. Chacko could not
work in any alternate occupation “as she is very limited from typing or using the computer, which
is entirely what her position is about.” AR532. The Plan’s failure to adequately consider the
physical exertion requirements of Ms. Chacko’s job, including the significant need to use a

keyboard, is just one of many factors supporting its abuse of discretion.

ii. The Plan, Without Explanation, Stopped Considering Ms. Chacko’s
Significant Typing Restriction.

The Plan relied on faulty TSA reports to terminate Ms. Chacko’s LTD claim because the
vocational consultant, Ms. Cedano, failed to consider all the records relevant to Ms. Chacko’s
ability to work. Givens v. Prudential Ins. Co. of Am., 778 F. Supp. 2d 1011, 1025-26 (W.D. Mo.
2011) (finding “that it was arbitrary and capricious for Prudential to have only sent Dr. Mace’s
report to rehabilitation counselor Laurie Martin when there existed other physician reports
indicating limitations on Givens’ abilities). The Plan initially approved Ms. Chacko’s LTD claim
because it considered the significant restrictions placed on her by her treating doctors, including
keyboarding and mousing limited to 10 minutes in an hour. AR533. See supra 111(c). Because Ms.
Chacko effectively cannot do any job that requires significant computer use, and her only

experience and training is in computers, she meets the definition of disability. See AR508-09
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(TSA considering 10-minute keyboarding restriction and finding no alternative occupations);
ARS533-34 (same).

Without any explanation, ignoring the information received from Ms. Chacko’s doctors
wherein they continued to apply the same keyboarding limitation, Sedgwick conducted another
TSA without considering her doctor’s restriction and only applied the restrictions provided by Dr.
Lee in Ms. Chacko’s WC case. Though Ms. Cedano noted fine manipulation and simple grasping
occasionally (as explained above, Ms. Chacko’s keyboarding was restricted by her doctors to only
16.67% of a workday which is in the “occasional” range), Ms. Cedano did not apply the same
prior typing restrictions her past TSAs included. It was only then that Ms. Cedano was able to
come up with alternate occupations that Ms. Chacko could perform—both computer-based
occupations. AR470. In so doing, Ms. Cedano only focused on the “Sedentary” nature of these
jobs but with no mention of the jobs’ obvious keyboarding/mousing requirements.

In Kochenderfer v. Reliance Standard Life Ins. Co., No. 06-CV-620 JLS (NLS), 2009 WL
4722831, at *6 (S.D. Cal. Dec. 4, 2009), the Court concluded that a similar “Medical/Vocational
Review” was inadequate because it did not take into consideration medical restrictions provided
by the plaintiff’s doctor or the plaintiff’s self-reported limitations. “Failing to consider and include
this information makes this an incomplete and inadequate summary of the records in Defendant’s
possession.” Id. The court also found that the “Transferrable Skills Analysis” was highly
conclusory where it did not, among other things, explain the tasks performed in those jobs or how
the plaintiff could perform the material duties of the identified occupations with her restrictions.
Id. The court was also critical of the TSA because it was premised on an incomplete summary of
the plaintiff’s medical records and did not reflect the plaintiff’s medical or practical limitations.
The court concluded that, “[w]ithout this information, the report lacks any meaningful use in
determining whether Plaintiff was disabled. It is indicative of a failure to adequately investigate
Plaintiff's claim.” 1d.

The final TSA performed by Ms. Cedano which was relied upon to support the final denial
is even more indicative of a bad faith failure to adequately investigate Ms. Chacko’s claim. Ms.

Cedano was well aware of Ms. Chacko’s significant keyboarding limitation based on her past
19
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TSAs. See Parr, No. 15-CV-01868-HSG, 2017 WL 1364610, at *14 (criticizing vocational
evaluation for being “in tension with internal reports”). As such, Sedgwick’s irrational and
unsupportable refusal to consider Ms. Chacko’s primary disabling restriction of limited
keyboarding and mousing—especially when it was consistent with Dr. Lee’s proposed restriction

of “occasional” for fine manipulation—is a procedural irregularity and an abuse of discretion.

ili. The Plan Relied on Biased and Flawed Paper Reviews by Dr. Howard
Grattan.

The Ninth Circuit has stated that an insurer’s decision “to conduct a ‘pure paper’ review . .
. raise[s] questions about the thoroughness and accuracy of the benefits determination” and also
warrants according more weight to the conflict of interest factor. Montour, 588 F.3d at 634
(internal citations omitted); see also Salomaa v. Honda Long Term Disability Plan, 642 F.3d 666,
676 (9th Cir. 2011) (finding medical opinions based on in-person examinations were more
persuasive than an administrator’s paper-only review); Schramm v. CNA Fin. Corp. Insured Grp.
Ben. Program, 718 F. Supp. 2d 1151, 1164 (N.D. Cal. 2010) (affording “little weight to the
opinions” of doctors who just reviewed the plaintiff’s records but did not examine her in person);
Oldoerp v. Wells Fargo & Co. Long Term Disability Plan, 12 F. Supp. 3d 1237, 1254 (N.D. Cal.
2014) (finding in-person observations more persuasive than a paper review).

1. Dr. Grattan Ignored Ms. Chacko’s Credible Complaints of Pain.

Dr. Grattan’s conclusion that Ms. Chacko can work completely ignored Ms. Chacko’s
consistent and severe complaints of pain which were documented by her treating doctors. See
supra 11I(a)-(d). In ERISA cases, while treating doctors are not afforded special deference, courts
recognize the fact that a treating physician has a greater opportunity to know and observe the
patient than a physician retained by the plan administrator. Shaikh v. Aetna Life Ins. Co., 445
F.Supp.3d 1, 4-5 (N.D. Cal. 2020). “[O]ne would expect any doubts as to whether [the claimant]
in fact suffered the pain he alleged, or the effect thereof, would be reflected in the medical
records.” Id. at 6; see also Salomaa, 642 F.3d at 676 (finding that when treating doctors who have
personally examined a claimant support disability, a claim denial in the face of such evidence is

one of several factors that demonstrate that the claim decision was illogical); Demer, 835 F.3d at
20
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905 (criticizing reviewing doctors for rejecting the claimant’s credibility when his subjective
complaints were corroborated by his treating physicians as well as a friend).

Because Sedgwick ultimately upheld its claim decision based on Dr. Grattan’s report, the
Plan also effectively disregarded Ms. Chacko’s severe pain symptoms. A plan administrator may
not disregard a claimant’s report of pain symptoms in the absence of a specific, clear, and
convincing reason such as a demonstrated lack of credibility on the part of the claimant. Lavino v.
Metro. Life Ins. Co., No. CV 08-2910 SVW(FMCX), 2010 WL 234817, at *10 (C.D. Cal. Jan. 13,
2010) (“Caselaw suggests that there is no ‘objective’ method for measuring pain.”); Saffon v.
Wells Fargo & Co. Long Term Disability Plan, 522 F.3d 863, 872 n.3 (9th Cir. 2008) (noting “the
factual observation that disabling pain cannot always be measured objectively...is as true for
ERISA beneficiaries as it is for Social Security claimants”); Marcus v. Califano, 615 F.2d 23, 27
(2d Cir. 1979) (“subjective evidence of appellant’s pain, based on her own testimony and the
medical reports of examining physicians, is more than ample to establish her disability, if
believed.”); Carradine v. Barnhart, 360 F.3d 751, 753 (7th Cir. 2004) (“Medical science confirms
that pain can be severe and disabling even in the absence of ‘objective’ medical findings . . .”);
Connors v. Connecticut General Life Ins. Co., 272 F.3d 127, 136 (2d Cir. 2001) (holding that a
reviewing court cannot dismiss complaints of pain as legally insufficient evidence of disability).

If the Plan had reason to question Ms. Chacko’s pain complaints, then it should have had
her evaluated in person. Godmar v. Hewlett-Packard Co., 631 F. App’x 397, 407 (6th Cir. 2015)
(“Sedgwick improperly determined that Godmar’s pain symptoms were not objective evidence of
disability without a medical examination.”) It could not just arbitrarily refuse to consider her pain
symptoms. The Plan’s refusal to credit Ms. Chacko’s reliable reports of pain warrants increased
skepticism and is also an abuse of discretion. Abatie, 458 F.3d at 968-69 (weighing a conflict more

heavily when an administrator fails to credit a claimant’s reliable evidence).

2. Dr. Grattan Arbitrarily Changed His Assigned Restrictions and
Limitations.

Dr. Grattan’s conclusions deserve significant skepticism given the conclusory and arbitrary
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nature of his assigned restrictions and limitations. As noted above, when presented with
information which showed that Ms. Chacko was diagnosed with cervical radiculopathy confirmed
by MRI, Dr. Grattan inexplicably changed his restrictions and limitations to find that Ms. Chacko
could lift and carry more than he did in his prior addendum. Compare AR 220 and 258. The Plan
did not question Dr. Grattan’s change in restrictions and limitations. Not only were his provided
restrictions significantly less than those provided by her treating doctors and Dr. Lee, Dr. Grattan
did next to nothing to even attempt to provide a medical rationale for his differing opinions. The
sloppiness of Dr. Grattan’s reviews, as well as the Plan’s reliance on them, is another factor

supporting an abuse of discretion.

3. Dr. Grattan Opined that Ms. Chacko Could Work Eight Hours
a Day Without Reference to Any Job Requirements.

Dr. Grattan noted that Ms. Chacko worked as a Professional Systems Engineer but
continued the Plan’s fiction that “there are no particular physical exertion requirements for this
occupation.” AR206. Dr. Grattan then claimed that Ms. Chacko can work an 8-hour day with
certain limitations but did not address the job requirements of any relevant occupation even
though he was provided with Ms. Cedano’s TSA reports which identified alternate occupations.
See AR205. He was also provided with records wherein Ms. Chacko noted that she must keyboard
and mouse 99% of the time and sit 100% of the time. See AR208. Dr. Grattan’s failure to consider
the actual job requirements Ms. Chacko would have to perform renders his opinion of her ability

to perform a suitable alternate occupation virtually worthless.

4. Dr. Grattan’s Restrictions and Limitations Do Not Support the
Plan’s Claim Decision.

Despite no other doctor finding that Ms. Chacko could type or mouse frequently, Dr.
Grattan’s review of her records alone purportedly afforded him the ability to determine that Ms.
Chacko could frequently (33-66% of the time) finger, handle, and feel with bilateral hands.
AR208. Ms. Chacko’s computer-based job requires the ability to keyboard and mouse constantly.
It was for that reason that Ms. Cedano determined that Ms. Chacko could not perform any

alternate occupations. AR532 (finding that Ms. Chacko could not work in any alternate occupation
22
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“as she is very limited from typing or using the computer, which is entirely what her position is
about.”). Even if the Court were inclined to find Dr. Grattan’s work restrictions reasonable, they
simply do not support the claim that she can work in the alternate occupations identified by
Sedgwick. Ms. Cedano’s February 12, 2019, TSA, which relies on Dr. Grattan’s assessment, does
not address the keyboarding requirements of the alternative occupations she identified. See
AR251-52. Her TSA is fundamentally flawed for this reason. The Plan’s reliance on Dr. Grattan’s
assessment, and the TSA based solely on his assessment, equate to a claims process and claims

decision which was anything but full and fair. Kochenderfer, 2009 WL 4722831, at *6.

iv. The Plan Failed to Properly Consider the Social Security
Administration’s Decision.

Ms. Chacko was deemed disabled by the Social Security Administration (“SSA”). AR370.
To qualify for SSDI, a claimant must be unable “to engage in any substantial gainful activity by
reason of any medically determinable physical or mental impairment or combination of
impairments that can be expected to result in death or that has lasted or can be expected to last for
a continuous period of not less than 12 months.” Sangha v. Cigna Life Ins. Co. of New York, 314
F. Supp. 3d 1027, 1039 (N.D. Cal. 2018) (internal citation omitted). If an ERISA claims
administrator denies a disability benefit claim where the claimant was deemed disabled by the
SSA, ERISA regulation, 29 C.F.R. § 2560.503-1(j)(6)(1)(C), requires that the administrator
explain the basis for disagreeing with “[a] disability determination regarding the claimant
presented by the claimant to the plan made by the [SSA].” A plan administrator’s failure to
adequately consider a Social Security disability award denies a claimant the full and fair review
she is entitled under ERISA § 503. Melech v. Life Ins. Co. of N. Am., 739 F.3d 663, 675 (11th Cir.
2014) (holding that procedural fairness required administrator to consider evidence from the SSA
process before deciding the disability benefits claim); Nuffer v. Aetna Life Ins. Co., No. 1:20-CV-
10935,2021 WL 4391119, at *7 (E.D. Mich. Sept. 24, 2021).

In Metro. Life Ins. Co. v. Glenn, 554 U.S. 105, 118, 128 S. Ct. 2343,2352, 171 L. Ed. 2d
299 (2008), the Supreme Court noted that MetLife had encouraged Glenn to argue to the Social

Security Administration that she could do no work, received the bulk of the benefits of her
23
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success in doing so (being entitled to receive an offset from her retroactive Social Security
award), and then ignored the agency’s finding in concluding that she could do sedentary work.
The Supreme Court found that it was proper for the reviewing court to take this into consideration
as one factor supporting its decision to set aside MetLife’s discretionary decision. /d. Although it
is generally held that plan administrators are not bound by the SSA’s award of disability benefits,
federal courts have recognized that a determination that an individual is eligible for such benefits
is relevant evidence that merits consideration in ERISA disability cases. See Montour v. Hartford
Life & Accident Insurance Company, 588 F.3d 623, 635 (9th Cir. 2009) (disregarding a favorable
Social Security decision “raises questions about whether an adverse benefits determination was

299

‘the product of a principled and deliberative reasoning process.’”) (internal citations omitted);
Elliott v. Life Ins. Co. of N. Am., Inc., No. 16-CV-01348-MMC, 2019 WL 2970843, at *5 (N.D.
Cal. July 9, 2019) (explaining that findings by government agencies such as SSA constitute
evidence that the claimant is unable to work); Nagy, 183 F. Supp. 3d at 1030 (finding the SSA
decision persuasive evidence of disability).

Here, Sedgwick encouraged Ms. Chacko to apply for SSDI benefits and offered her cost-
free assistance from its Social Security vendor. See AR62, 73, 75, 76, 90, 95, 561, 570-73. The
SSA granted Ms. Chacko’s benefits, but the Plan did not give the approval any meaningful
consideration. The Plan made no effort to obtain Ms. Chacko’s SSA claim file to evaluate the
basis upon which her claim was granted. It would have been easy to do so since the Plan was in
regular contact with Allsup about Ms. Chacko’s SSDI claim and Allsup represented her in the
process. The only thing the Plan did was send the determination transmittal to Dr. Grattan who
dismissed it summarily. The Plan’s inadequate consideration of Ms. Chacko’s SSDI award is
additional evidence of its failure to afford Ms. Chacko with a full and fair review.

VI. CONCLUSION

For the reasons stated above, there remains no genuine issue of material fact as to whether
the Plan abused its discretion in terminating Ms. Chacko’s LTD claim. As Ms. Chacko has been
without benefits since September 16, 2018, Plaintiff requests that this Court enter judgment in

favor of Ms. Chacko for past-due benefits through the date of judgment and continued benefits
24
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under the terms of the Plan. See Pannebecker v. Liberty Life Assur. Co. of Bos., 542 F.3d 1213,

1221 (9th Cir. 2008).

Dated: December 7, 2021
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[s/Michelle L. Roberts

Michelle L. Roberts
Attorney for Plaintiff
RUBY CHACKO
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Michelle L. Roberts, State Bar No. 239092
E-mail: michelle@robertsdisability.com
ROBERTS DISABILITY LAW

66 Franklin Street, Ste. 300

Oakland, CA 94607

Telephone: (510) 230-2090

Facsimile: (510) 230-2091

Glenn R. Kantor, State Bar No. 122643
E-mail: gkantor@kantorlaw.net

Zoya Yarnykh, State Bar No. 258062
E-mail: zyarnykh@kantorlaw.net

KANTOR & KANTOR, LLP

19839 Nordhoff Street

Northridge, CA 91324

Telephone: (818) 886-2525

Facsimile: (818) 350-6272

Attorneys for Plaintiff,
RUBY CHACKO

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

RUBY CHACKO, CASE NO.: 2:19-cv-01837-JAM-DB

Plaintiff DECLARATION OF MICHELLE L.
’ ROBERTS IN SUPPORT OF PLAINTIFF’S
VS. MOTION FOR SUMMARY JUDGMENT

AT&T UMBRELLA BENEFIT PLAN NO. 3,

Defendant.

I, Michelle L. Roberts, declare under the penalty of perjury of the laws of the United States
as follows:

1. I am an attorney licensed to practice before this Court, and the Principal of Roberts
Disability Law, located at 66 Franklin Street, Suite 300, Oakland, CA 94607, and counsel for
Plaintiff in the above-referenced matter. | make this declaration upon my personal knowledge and,
if called as a witness, would competently testify thereto.

2. Defendant AT&T Umbrella Benefit Plan No. 3 (“the Plan”) produced the
conclusion pages from 88 medical reviews performed by Dr. Howard Grattan for the Plan for the

years 2017, 2018, and 2019. Attached as Exhibit 1 is a true and correct copy of Defendant’s
1
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Fourth Supplemental Responses to Plaintiff’s First and Second Set of Interrogatories to Defendant.
The Plan produced the medical reviews in lieu of providing specific responses to Plaintiff’s
interrogatories concerning how many times Dr. Grattan opined that a claimant did not have
functional capacity for full-time work or where he opined that the medical evidence did not
support restrictions from full-time work (Interrogatory No. 19), and how many times Dr. Grattan
opined that a claimant did not have functional capacity for full-time work (Interrogatory No. 18).
Exhibit 2 is a spreadsheet prepared by the undersigned containing an analysis of the 88 medical
reviews that the Plan produced in this case. Though the Plan claims these reports are subject to the
parties’ protective order, the parties agreed that Exhibit 2 would not be subject to the protective
order and does not need to be sealed. The 88 reviews involved a total of 61 claims because some
claims involved multiple reviews by Dr. Grattan. Of the 61 claims, Dr. Grattan found that 50
claimants (82%) were not disabled, 8 claimants (13%) were disabled from some type of work, and
3 claimants (5%) were only partially disabled.

3. Attached as Exhibit 3 is a true and correct copy of Plaintiff’s Fourth Supplemental
Disclosures which contain medical records in Sedgwick’s possession and considered by Sedgwick
in connection with Ms. Chacko’s Workers’ Compensation case. The documents are bates-stamped
CHACKO 0072-218. On September 28, 2021, Plaintiff served her Fourth Supplemental
Disclosures and emailed Plan counsel on September 28 and November 12, 2021 asking if the Plan
would stipulate to including these in the AR. On December 2, 2021, Plan counsel, Stacey
Campbell, responded and declined to stipulate.

Executed this 7th day in December, 2021, at San Francisco, California.

ROBERTS DISABILITY LAW

By: /s/ Michelle L. Roberts

Michelle L. Roberts
Attorneys for Plaintiff
RUBY CHACKO

2
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Stacey A. Campbell, Colo. Bar No. 38378
(appearing pro hac vice)

CAMPBELL LITIGATION, P.C.

1410 N. High Street

Denver, CO 80218

Tel: (303) 536-1833

Email: Stacey@campbell-litigation.com

Stephen W. Robertson, #228708

Alexander L. Nowinski, #304967

HARDY ERICH BROWN & WILSON

A Professional Law Corporation

455 Capitol Mall, Suite 200

Sacramento, California 95814

(916) 449-3800

Email: srobertson@hebw.com
anowinski@hebw.com

Attorneys for Defendant AT&T Umbrella Benefit Plan

No. 3
IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE EASTERN DISTRICT OF CALIFORNIA
RUBY CHACKO, Case No. 2:19-CV-01837-JAM-DB
Plaintiff, DEFENDANT’S FOURTH
SUPPLEMENTAL RESPONSES TO
V. PLAINTIFF’S FIRST AND SECOND
SET OF INTERROGATORIES TO
AT&T UMBRELLA PLAN NO. 3, DEFENDANT
Defendant.

Defendant, the AT&T Umbrella Benefit Plan No. 3 (“Defendant” or the “Plan”), by and
through its undersigned counsel, respectfully submits its Fourth Supplemental Responses to
Plaintiff’s First and Second Set of Interrogatories to Defendant.

GENERAL OBJECTIONS

1. Defendant’s responses to Plaintiff’s Discovery Requests are made for purposes of

this action only.

1 DEFENDANT’S FOURTH SUPPLEMENTAL

RESPONSES TO PLAINTIFF’S FIRST AND
SECOND SET OF INTERROGATORIES TO
DEFENDANT
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2. Defendant’s responses are based upon information known to Defendant at this
time. Defendant will supplement its responses with additional information and documents that
become available, as appropriate, pursuant to Fed. R. Civ. P. 26(e).

3. Defendant submits these responses and objections without conceding the relevancy
or materiality of the subject matter of any Request or of any document, or that any responsive
information or materials exist. Defendant reserves and does not waive objections regarding the
admissibility of evidence at trial, including the admissibility of any information and documents
produced in response to Plaintiff’s Discovery Requests. Defendant’s responses and objections
are not intended to be, and shall not be construed as, agreement with Plaintiff’s characterization
of any facts, circumstances, or legal obligations. Defendant reserves the right to contest any such
characterization as inaccurate. Defendant also objects to the Requests to the extent they contain
any express or implied assumptions of fact or law concerning matters at issue in this litigation.

4, Defendant objects to Plaintiff’s definition of “You” to the extent it includes
Defendant’s undersigned attorneys in the definition, and as a result requests information and
documents that are protected by the attorney-client privilege and the attorney work product
doctrine. The inclusion of Defendant’s counsel in the definition of “You” is improper, and in
responding to Plaintiff’s discovery requests, Defendant responds only with information in the
possession, custody, and control of Defendant—not Defendant’s counsel.

5. The inadvertent production or disclosure of any privileged documents or
information shall not constitute or be deemed to be a waiver of any applicable privilege with
respect to such document or information (or the contents or subject matter thereof) or with respect
to any other such document or discovery now or hereafter requested or provided. Defendant
reserves the right not to produce documents that are in part protected by privilege, except on a
redacted basis, and to require the return of any document (and all copies thereof) inadvertently
produced. Defendant likewise does not waive the right to object, on any and all grounds, to (1)
the evidentiary use of documents produced in response to these Discovery Requests; and (2)

Discovery Requests relating to those documents.
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6. Defendant will provide its responses based on terms as they are commonly
understood, and consistent with the Federal Rules of Civil Procedure. Defendant objects to and
will refrain from extending or modifying any words employed in the Requests to comport with
expanded definitions or instructions.

7. Defendant notes that on May 8, 2020, Plaintiff’s counsel informed Defendant’s
counsel that she would only pursue Interrogatories 9, 10, 11, 14, 15, 18 and 19. The parties also
agreed that the relevant time period for these Interrogatories is limited to 2017 to 2019.

8. Defendant objects to Plaintiff’s discovery requests in this case because such
requests are contrary to the policy interests of the Employee Retirement Income Security Act of
1974 (“ERISA”) in minimizing costs of claim disputes and ensuring prompt claims-resolution
procedures, especially since Defendant has taken steps to reduce potential bias and promote
accuracy by walling off its Claims Administrator from those interested in Defendant’s finances,
preventing a conflict of interest.

PLAINTIFF’S FIRST SET OF INTERROGATORIES

INTERROGATORY NO. 9: State the number of CLAIMS and APPEALS under the

PLAN as to which NMR provided medical review services annually from 2015 to the present,
indicating separately for each year.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making the Interrogatory vague and ambiguous. Defendant further
objects to this Interrogatory on the grounds that it is overly broad to the extent it seeks
claims when NMR was not involved in Plaintiff’s claim in this case, but was only involved
in Plaintiff’s appeal, and to the extent it seeks the total number of claims and appeals for
which NMR provided medical review services over a three-year period from 2017 to 2019,
and is not limited to long term disability appeals, which is the subject of Plaintiff’s ERISA
claim. Defendant objects that the total number of claims and appeals for which NMR
provides medical review services is not relevant to whether a financial conflict of interest

exists between the Plan and the Claims Administrator Sedgwick Claims Management
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Services, Inc. (“Sedgwick™), or whether a financial conflict of interests exists for NMR,
making the Interrogatory not proportional to the needs of the case considering the factors
set forth in Fed. R. Civ. P. 26(b)(1), including: 1) the importance of the issues at stake in
the case, given Day v. AT&T Disability Income Plan, 698 F.3d 1091 (9th Cir. 2012)(finding
no conflict of interest exists because “[t]he Plan is funded by AT&T and not Sedgwick, and
administered by Sedgwick and not AT&T.”); 2) the parties’ relative access to relevant
information; and 3) the importance of this discovery in resolving the issues in the case.
Plaintiff’s Interrogatory also assumes that such information is readily available.

Subject to and without waiving the foregoing objections, Defendant states that
AT&T does not have any affiliation with any of the medical professionals who complete the
independent physician advisor reports or independent medical examinations or reviews,
including physicians retained by NMR. AT&T does not have any role in selecting the
medical professionals who complete the independent physician advisor reports or
independent medical examinations or reviews. See Exhibit A, Declaration of Jeremy Seigel;
and Exhibit B, Declaration of Charles French. Defendant will further move the Court for
an Order of protection from the undue burden and expense from responding to the
Interrogatory and ask the Court to forbid Plaintiff’s Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states that it conducted a diligent search and
reasonable inquiry for information responsive to this Interrogatory by searching its own
records and requested that Sedgwick diligently search its records for responsive
information regarding the number of claims and appeals under the Plan that NMR
provided medical review services for, annually from 2017 to 2019. Neither the Plan nor the
Plan Administrator possess information responsive to this Interrogatory. From its inquiry,
Defendant understands that Sedgwick contracts with NMR to provide medical review
services, and Sedgwick renders monthly, lump-sum payments to NMR for all services it

provides, and such information is not itemized per client-entity.
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Defendant requested that NMR diligently search its records for responsive
information and, although NMR stands on its objections made in response to Plaintiff’s
Subpoena requesting the same information, it has informed Defendant that it believes
Sedgwick may have information responsive to this request, but upon Defendant requesting
information from Sedgwick, Sedgwick informed Defendant that it objects to disclosing
information regarding the number of claims and appeals to which NMR provided medical
review services without a subpoena. Defendant exhausted its efforts to obtain responsive
information and has no such information in its possession to answer the interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that NMR provided medical review services for 529
long term disability appeals under the Plan between 2017 and 2019. Approximately 212 in
2017; 172 in 2018; and 145 in 2019.

INTERROGATORY NO. 10: State the number of CLAIMS and APPEALS under the

PLAN as to which NMR provided medical review services that resulted in the approval of
disability CLAIMS and/or APPEALS. Please indicate the number separately for each year from
2015 to the present.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making on the Interrogatory vague and ambiguous. Defendant
further objects to this Interrogatory on the grounds that it is overly broad to the extent it
seeks claims when NMR was not involved in Plaintiff’s claim in this case, but was only
involved in Plaintiff’s appeal, and to the extent it seeks the total number of claims and
appeals for which NMR provided medical review services over a three-year period from
2017 to 2019, and is not limited to long term disability appeals, which is the subject of
Plaintiff’s ERISA claim. Defendant objects that the total number of claims and appeals for
which NMR provides medical review services that resulted in the approval of a disability
claim and/or appeal is not relevant to whether a financial conflict of interest exists between

the Plan and the Claims Administrator Sedgwick, or whether a financial conflict of
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interests exists for NMR, making the Interrogatory not proportional to the needs of the
case considering the factors set forth in Fed. R. Civ. P. 26(b)(1), including: 1) the
importance of the issues at stake in the case, given Day, 698 F.3d 1091 (finding no conflict
of interest exists because “[t]he Plan is funded by AT&T and not Sedgwick, and
administered by Sedgwick and not AT&T.”); 2) the parties’ relative access to relevant
information; and 3) the importance of this discovery in resolving the issues in the case.
Plaintiff has not shown the propriety of this area of inquiry, and the Interrogatory assumes
that such information is readily available.

Subject to and without waiving the foregoing objections, Defendant states that
AT&T does not have any affiliation with any of the medical professionals who complete the
independent physician advisor reports or independent medical examinations or reviews,
including physicians retained by NMR. AT&T does not have any role in selecting the
medical professionals who complete the independent physician advisor reports or
independent medical examinations or reviews. See Exhibits A and B. Defendant will further
move the Court for an Order of protection from the undue burden and expense from
responding to the Interrogatory and ask the Court to forbid Plaintiff’s Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states that it conducted a diligent search and
reasonable inquiry for information responsive to this Interrogatory by searching its own
records and requested that Sedgwick diligently search its records for responsive
information regarding the number of claims and appeals under the Plan that NMR
provided medical review services for that resulted in the approval of disability claims
and/or appeals, annually from 2017 to 2019. Neither the Plan nor the Plan Administrator
possess information responsive to this Interrogatory. From its inquiry, Defendant
understands that Sedgwick contracts with NMR to provide medical review services, and
Sedgwick renders monthly, lump-sum payments to NMR for all services it provides, and

such information is not itemized per client-entity.
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Defendant requested that NMR diligently search its records for responsive
information and, although NMR stands on its objections made in response to Plaintiff’s
Subpoena requesting the same information, it has informed Defendant that it believes
Sedgwick may have information responsive to this request, but upon Defendant requesting
information from Sedgwick, Sedgwick informed Defendant that it objects to disclosing
information regarding the number of claims and appeals to which NMR provided medical
review services without a subpoena. Defendant exhausted its efforts to obtain responsive
information and has no such information in its possession to answer the interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that between 2017 and 2019, the number of long
term disability appeals under the Plan that NMR provided medical review services for that
resulted in approval is approximately 169 or 31.95%; and partial approval is
approximately 72 or 13%.

The breakdown of LTD appeals that resulted in approvals, by year, is as follows:
2019: 51; 2018: 39; and 2017: 79.

The breakdown of LTD appeals that resulted in partial-approvals, by year, is as
follows: 2019: 21; 2018: 23; 2017: 28.

INTERROGATORY NO. 11: State the number of CLAIMS and APPEALS under the

PLAN as to which NMR provided medical review services that resulted in the denial of disability
CLAIMS and/or APPEALS. Please indicate the number separately for each year from 2015 to
the present.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making the Interrogatory vague and ambiguous. Defendant further
objects to this Interrogatory on the grounds that it is overly broad to the extent it seeks
claims when NMR was not involved in Plaintiff’s claim in this case, but was only involved
in Plaintiff’s appeal, and to the extent it seeks the total number of claims and appeals for

which NMR provided medical review services resulting in denial of disability claims and
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appeals over a three-year period from 2017 to 2019, and is not limited to long term disability
appeals, which is the subject of Plaintiff’s ERISA claim. Defendant objects that the total
number of claims and appeals for which NMR provides medical review services that
resulted in the denial of a disability claim and/or appeal is not relevant to whether a
financial conflict of interest exists between the Plan and the Claims Administrator
Sedgwick, or whether a financial conflict of interests exists for NMR, making the
Interrogatory not proportional to the needs of the case considering the factors set forth in
Fed. R. Civ. P. 26(b)(1), including: 1) the importance of the issues at stake in the case, given
Day, 698 F.3d 1091 (finding no conflict of interest exists because “[t]he Plan is funded by
AT&T and not Sedgwick, and administered by Sedgwick and not AT&T.”); 2) the parties’
relative access to relevant information; and 3) the importance of this discovery in resolving
the issues in the case. Plaintiff has not shown the propriety of this area of inquiry and the
Interrogatory also assumes that such information is readily available.

Subject to and without waiving the foregoing objections, Defendant states that
AT&T does not have any affiliation with any of the medical professionals who complete the
independent physician advisor reports or independent medical examinations or reviews,
including physicians retained by NMR. AT&T does not have any role in selecting the
medical professionals who complete the independent physician advisor reports or
independent medical examinations or reviews. See Exhibits A and B. Defendant will further
move the Court for an Order of protection from the undue burden and expense from
responding to the Interrogatory and ask the Court to forbid Plaintiff’s Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states that it conducted a diligent search and
reasonable inquiry for information responsive to this Interrogatory by searching its own
records and requested that Sedgwick diligently search its records for responsive
information regarding the number of claims and appeals under the Plan that NMR

provided medical review services for that resulted in the approval of disability claims
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and/or appeals, annually from 2017 to 2019. Neither the Plan nor the Plan Administrator
possess information responsive to this Interrogatory. From its inquiry, Defendant
understands that Sedgwick contracts with NMR to provide medical review services, and
Sedgwick renders monthly, lump-sum payments to NMR for all services it provides, and
such information is not itemized per client-entity.

Defendant requested that NMR diligently search its records for responsive
information and, although NMR stands on its objections made in response to Plaintiff’s
Subpoena requesting the same information, it has informed Defendant that it believes
Sedgwick may have information responsive to this request, but upon Defendant requesting
information from Sedgwick, Sedgwick informed Defendant that it objects to disclosing
information regarding the number of claims and appeals to which NMR provided medical
review services without a subpoena. Defendant exhausted its efforts to obtain responsive
information and has no such information in its possession to answer the interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that between 2017 and 2019, the number of long
term disability appeals under the Plan that NMR provided medical review services for that
resulted in denials is approximately 288 or 54.44%. The breakdown of LTD appeals that
resulted in denials, by year, is as follows: 2019: 73; 2018: 110; and 2017: 105.
PLAINTIFF’S SECOND SET OF INTERROGATORIES

INTERROGATORY NO. 14: State the number of CLAIMS and APPEALS under the

PLAN for which Dr. Howard Grattan provided medical review services annually from 2015 to
the present, indicating separately for each year.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making the Interrogatory vague and ambiguous. Defendant further
objects on the grounds that this Interrogatory is overly broad and unduly burdensome to
the extent it seeks information of the number of “claims,” when Dr. Grattan was not

involved in Plaintiff’s claim in this case, but was only involved in Plaintiff’s LTD appeal,
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and to the extent it seeks the total number of claims and appeals under the Plan for which
Dr. Howard Grattan provided medical review services on an annual basis, over a three-
year period from 2017 to 2019. Specifically, because Dr. Grattan is retained by NMR, which
has no affiliation with either the Plan or Sedgwick (see Exhibit B), the burden and expense
of requesting NMR to provide information regarding the number of claims and appeals for
which Dr. Grattan provided medical review services from 2017 to 2019 outweighs its likely
benefit in determining whether a financial conflict exists between the Plan and Sedgwick,
or whether any financial conflict of interest exists for Dr. Grattan. Plaintiff’s Interrogatory
also assumes that such information is readily available.

Defendant objects to this Interrogatory on the grounds that it is not relevant to the
parties’ claims or defenses in this case because the request is not limited to appeals
concerning long term disability benefits, and therefore not proportional to the needs of the
case considering the factors set forth in Fed. R. Civ. P. 26(b)(1), including: 1) the
importance of the issues at stake in the case, given Day v. AT&T Disability Income Plan,
698 F.3d 1091 (9th Cir. 2012)(finding no conflict of interest exists because “[t]he Plan is
funded by AT&T and not Sedgwick, and administered by Sedgwick and not AT&T.”); 2)
the parties’ relative access to relevant information; and 3) the importance of this discovery
in resolving the issues in the case . Plaintiff does not allege, and fails to show, the propriety
of this area of inquiry. Such information is only possibly relevant if the number of claims
and appeals for which Dr. Grattan provided medical review services show a bias in favor
of a “no disability” finding, and if the claims personnel who selected Dr. Grattan knew of
the skewed findings, see Santos v. Quebecor World Long Term Disability Plan, 1:08-CV-565
AWI GSA, 2009 WL 1362696, at *9 (E.D. Cal. May 14, 2009) (only permitting plaintiff to
inquire whether her employer perceived or was actually aware of any tendency by the
doctors or their employing agency to routinely or disproportionately make findings of “no
disability” or the like), and that inquiry is more appropriate for NMR, not the Plan.

Defendant will further move the Court for an Order of protection from the undue burden
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and expense from responding to the Interrogatory and ask the Court to forbid Plaintiff’s
Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states that it conducted a diligent search and
reasonable inquiry for information responsive to this Interrogatory by searching its own
records and requested that Sedgwick diligently search its records for responsive
information regarding the number of claims and appeals under the Plan that Dr. Howard
Grattan provided medical review services for between 2017 and 2019. Neither the Plan nor
the Plan Administrator possess information responsive to this Interrogatory. From its
inquiry, Defendant understands that Sedgwick contracts with NMR to provide medical
review services, and Sedgwick renders monthly, lump-sum payments to NMR for all
services it provides, and such information is neither itemized per client-entity nor is it
itemized per independent medical examiner/reviewer providing review services.

Defendant requested that NMR diligently search its records for responsive
information and, although NMR stands on its objections made in response to Plaintiff’s
Subpoena requesting the same information, it has informed Defendant that it believes
Sedgwick may have information responsive to this request, but upon Defendant requesting
information from Sedgwick, Sedgwick informed Defendant that it objects to disclosing
information regarding the number of claims and appeals to which NMR and/or Dr. Grattan
provided medical review services without a subpoena, to the extent it has responsive
information. Defendant exhausted its efforts to obtain responsive information and has no
such information in its possession to answer the interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that between 2017 and 2019, the number of long
term disability appeals under the Plan that Dr. Grattan provided medical review services

for is approximately 88. Approximately 27 in 2017; 31 in 2018; and 30 in 2019.
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INTERROGATORY NO. 15: State the total compensation paid to Dr. Howard Grattan

on behalf of the PLAN for medical review services each year from 2015 to the present.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making on the Interrogatory vague and ambiguous. Defendant
further objects that information regarding the total compensation paid to Dr. Grattan is
not relevant to the parties’ claims or defenses in this case because neither the Plan nor
Sedgwick compensated Dr. Grattan. Neither the Plan nor Sedgwick have any affiliation
with Dr. Grattan, and compensation he received from NMR does not make it less or more
likely that his compensation influenced his opinion regarding Plaintiff’s long term disability
benefit claim and/or appeal.

Moreover, pay records of individual physicians who reviewed Plaintiff’s claim is
overly burdensome because its intrusiveness outweighs its likely benefit and is therefore
not proportional to the needs of this case considering the factors set forth in Fed. R. Civ. P.
26(b)(1), including: 1) the importance of the issues at stake in the case, given Day, 698 F.3d
1091 (finding no conflict of interest exists because “[t]he Plan is funded by AT&T and not
Sedgwick, and administered by Sedgwick and not AT&T.”); 2) the parties’ relative access
to relevant information; and 3) the importance of this discovery in resolving the issues in
the case. See Myers v. Prudential Ins. Co. of Am., 581 F. Supp. 2d 904, 915 (E.D. Tenn.
2008) (disallowing discovery of pay records and personnel files of the individual physicians
who reviewed plaintiff’s claim, but allowing plaintiff to discover the identity of the
physician’s employer (which was an entity other than the defendant) and information
regarding the temporal and financial depth of the physician-employer’s relationship to the
defendant). Plaintiff’s Interrogatory assumes that information regarding compensation
paid to Dr. Grattan for medical services he provided to the Plan, specifically, is available.
Plaintiff’s inquiry is more appropriate for NMR, not the Plan.

Subject to and without waiving the foregoing objections, Defendant states that

neither the Plan nor Sedgwick have any affiliation with any of the medical professionals
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who complete the independent physician advisor reports or independent medical
examinations or reviews, including physicians retained by NMR. Sedgwick also does not
have any role in selecting the medical professionals who complete the independent
physician advisor reports or independent medical examinations or reviews, except to
designate the specialty of the medical professional that is required based upon the nature
of the claim and stated medical condition(s). See Exhibits A and B.

Defendant further refers Plaintiff, pursuant to Fed. R. Civ. P. 33(d), to Chacko AR
000209-000422, in which Dr. Grattan certifies and attests that he does “not accept
compensation for review activities that is dependent in any way on the specific outcome of
the case,” and does not have any financial conflict of interest regarding the referring entity;
the group health plan that is the subject of review; or any group health plan administrator,
plan fiduciary, or plan employee. Similarly, NMR attests that it has no conflict of interest
with the medical review, the referring entity, benefit plan, or attending provider, and also
attests that “its compensation is not dependent on the specific outcome of this review.”
Defendant will further move the Court for an Order of protection from the undue burden
and expense from responding to the Interrogatory and ask the Court to forbid Plaintiff’s
Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states that it conducted a diligent search and
reasonable inquiry for information responsive to this Interrogatory by searching its own
records and requested that Sedgwick diligently search its records for responsive
information regarding the total compensation NMR paid to Dr. Grattan for medical review
services under the Plan between 2017 and 2019. Neither the Plan nor the Plan
Administrator possess information responsive to this Interrogatory. From its inquiry,
Defendant understands that Sedgwick contracts with NMR to provide medical review
services, and Sedgwick renders monthly, lump-sum payments to NMR for all services it

provides, and such information is neither itemized per client-entity nor is it itemized per

13 DEFENDANT’S FOURTH SUPPLEMENTAL

RESPONSES TO PLAINTIFF’S FIRST AND
SECOND SET OF INTERROGATORIES TO
DEFENDANT

CASE NO. 2:19-CV-01837-JAM-DB




Case 2:19-cv-01837-DAD-DB  Document 110-1 Filed 12/07/21 Page 18 of 182

© 00 N o ot A W N B

N N RN RN NN NN R B R R R PR R R e
© N o O B WON P O © 0N O OO M W N - O

independent medical examiner/reviewer providing review services. Further, neither
Sedgwick nor the Plan provide any financial compensation to the medical professionals
engaged to provide review services, including Dr. Grattan.

Defendant requested that NMR diligently search its records for information
regarding the total amount of compensation it paid to Dr. Grattan for medical review
services provided under the Plan between 2017 and 2019, to which NMR provided that it
stands on its objections made in response to Plaintiff’s Subpoena requesting the same
information. NMR, which is not a party to this litigation, objects to disclosing information
regarding compensation it pays to its independent medical examiners/reviewers without a
subpoena or court order compelling it to do so. Defendant exhausted its efforts to obtain
responsive information and has no such information in its possession to answer the
Interrogatory.

THIRD SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, Defendant states from 2017 to 2019 that NMR invoiced
Sedgwick for medical review services provided by Dr. Grattan regarding Plaintiff’s claim
for atotal of $1,175.00. See Documents AT&T-Chacko 000295-000300. Further answering,
Defendant states that from 2017-2019, excluding the fees related to Plaintiff, NMR invoiced
Sedgwick the amount of $29,895.00 for medical review services provided by Dr. Grattan
under the Plan. See Documents Sedgwick Production_000001-000083.
INTERROGATORY NO. 18: State the number of CLAIMS and APPEALS under the

PLAN for which Dr. Howard Grattan provided medical review services where he opined that the
claimant did not have the functional capacity for full-time work. Please indicate the number
separately for each year from 2015 to the present.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making on the Interrogatory vague and ambiguous. Defendant
further objects on the grounds that this Interrogatory is overly broad, unduly burdensome,

and not proportional to the needs of this case because it seeks information on the number
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of “claims,” when Dr. Grattan was not involved in Plaintiff’s claim in this case, but was
only involved in Plaintiff’s LTD appeal, and because Plaintiff fails to show how the number
of claims and appeals where Dr. Grattan opined that the claimant did not have the
functional capacity for full-time work is relevant to establish a financial conflict. Plaintiff’s
Interrogatory requires the Court to assume that, or analyze whether, Dr. Grattan’s
findings were incorrect, and such information goes more to the merits of Plaintiff’s claim
rather than the assessment of whether a financial conflict exists between the Plan and
Sedgwick, or whether a financial conflict of interest exists for Dr. Grattan, making the
request improper. Defendant also objects because Plaintiff’s Interrogatory assumes the
availability of such information. Defendant will further move the Court for an Order of
protection from the undue burden and expense from responding to the Interrogatory and
ask the Court to forbid Plaintiff’s Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, including Defendant’s objection that this Interrogatory
seeks to ascertain facts pertinent to Plaintiff’s claim on the merits, Defendant states that it
has conducted a diligent search and reasonable inquiry for information responsive to this
Interrogatory by searching its own records and requested that Sedgwick diligently search
its records for information regarding the number of claims and appeals where Dr. Grattan
opined that the claimant did not have the functional capacity to perform full-time work
between 2017 and 2019. Neither the Plan nor the Plan Administrator have records which
categorize this type of information. In light of Defendant’s size, it would be unduly
burdensome and costly for Defendant or Sedgwick to review claims and appeals for over a
two-year period to find those which Dr. Grattan not only provided medical review services
for, but also to find those which Dr. Grattan made a specific finding. Defendant further
objects to this Interrogatory on the grounds that the information Plaintiff requests in this
Interrogatory is not relevant to the assessment of a potential financial conflict of interest

because there are a potentially endless number of reasons why Dr. Grattan may or may not
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have come to such a conclusion for any given claim or appeal regarding individuals who
are not parties to this litigation.

Defendant requested that NMR diligently search its records for responsive
information, to which NMR informed Defendant that it believes Sedgwick may have
information responsive to this request. Upon Defendant requesting information from
Sedgwick, Sedgwick informed Defendant that it objects to disclosing information regarding
the number of claims and appeals where Dr. Grattan opined that the claimant did not have
the functional capacity to perform full-time work between 2017 and 2019, without a
subpoena, to the extent it has responsive information. Defendant exhausted its efforts to
obtain responsive information and has no such information in its possession to answer the
Interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that between 2017 and 2019, the number of long
term disability appeals under the Plan that Dr. Grattan provided medical review services
for, where he found that the evidence supported an approval of LTD benefits is
approximately 28 or 31.82%; and where he found that the evidence partially supported an
approval is approximately 13 or 14.77%. Defendant notes that Dr. Grattan’s opinion was
not always the only independent medical reviewer opinion provided for the LTD appeal,
nor was Dr. Grattan’s opinion always relied upon in the Claims Administrator’s ultimate
decision on whether to approve or deny the LTD appeal.

The breakdown of LTD appeals that Dr. Grattan found that the evidence supported
approval of LTD benefits, by year, is as follows: 2019: 10; 2018: 8; and 2017: 10.

The breakdown of LTD appeals that Dr. Grattan found that the evidence partially
supported approval of LTD benefits, by year, is as follows: 2019: 5; 2018: 6; and 2017: 2.

FOURTH SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections pursuant to F.R.C.P. 33(d), Defendant refers Plaintiff to the

conclusion pages previously produced as AT&T-Chacko 000003-000300 as well as
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documents Bates labeled AT &T-Chacko 000436-000709, produced herewith.
INTERROGATORY NO. 19: State the number of CLAIMS and APPEALS under the

PLAN for which Dr. Howard Grattan provided medical review services where he opined that the
claimant did have functional capacity for full-time work or where he opined that the medical
evidence did not support restrictions from full-time work. Please indicate the number separately
for each year from 2015 to the present.

RESPONSE: Defendant objects to the phrase “medical review services” as it is
undefined by Plaintiff, making on the Interrogatory vague and ambiguous. Defendant
further objects on the grounds that this Interrogatory is overly broad, unduly burdensome,
and not proportional to the needs of this case because it seeks information on the number
of “claims,” when Dr. Grattan was not involved in Plaintiff’s claim in this case, but was
only involved in Plaintiff’s LTD appeal, and because Plaintiff fails to show how the number
of claims and appeals where Dr. Grattan opined that the claimant did not have the
functional capacity for full-time work or where he opined that the medical evidence did not
support restrictions from full-time work is relevant to establish a financial conflict.
Plaintiff’s Interrogatory requires the Court to assume that, or analyze whether, Dr.
Grattan’s findings were incorrect, and such information goes more to the merits of
Plaintiff’s claim rather than the assessment of whether a financial conflict exists between
the Plan and Sedgwick, or whether a financial conflict of interest exists for Dr. Grattan,
making the request improper. Defendant also objects because Plaintiff’s Interrogatory
assumes the availability of such information. Defendant will further move the Court for an
Order of protection from the undue burden and expense from responding to the
Interrogatory and ask the Court to forbid Plaintiff’s Interrogatory.

FIRST SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections and answers, including Defendant’s objection that this Interrogatory
seeks to ascertain facts pertinent to Plaintiff’s claim on the merits, Defendant states that it

has conducted a diligent search and reasonable inquiry for information responsive to this
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Interrogatory by searching its own records and requested that Sedgwick diligently search
its records for information regarding the number of claims and appeals where Dr. Grattan
opined that the claimant did have the functional capacity to perform full-time work or
where he opined that the medical evidence did not support restrictions from full-time work
between 2017 and 2019. Neither the Plan nor the Plan Administrator have records which
categorize this type of information. In light of Defendant’s size, it would be unduly
burdensome and costly for Defendant or Sedgwick to review claims and appeals for over a
two-year period to find those which Dr. Grattan not only provided medical review services
for, but also to find those which Dr. Grattan made a specific finding. Defendant further
objects to this Interrogatory on the grounds that the information Plaintiff requests in this
Interrogatory is not relevant to the assessment of a potential financial conflict of interest
because there are a potentially endless number of reasons why Dr. Grattan may or may not
have come to such a conclusion for any given claim or appeal regarding individuals who
are not parties to this litigation.

Defendant requested that NMR diligently search its records for responsive
information, to which NMR informed Defendant that it believes Sedgwick may have
information responsive to this request. Upon Defendant requesting information from
Sedgwick, Sedgwick informed Defendant that it objects to disclosing information regarding
the number of claims and appeals where Dr. Grattan opined that the claimant did have the
functional capacity to perform full-time work or where he opined that the medical evidence
did not support restrictions from full-time work between 2017 and 2019, without a
subpoena, to the extent it has responsive information. Defendant exhausted its efforts to
obtain responsive information and has no such information in its possession to answer the
Interrogatory.

SECOND SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections, Defendant states that between 2017 and 2019, the number of long

term disability appeals under the Plan that Dr. Grattan provided medical review services
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for, where he found that the evidence did not support an approval of LTD benefits is
approximately 47 or 53.41%. Defendant notes that Dr. Grattan’s opinion was not always
the only independent medical reviewer opinion provided for the LTD appeal, nor was Dr.
Grattan’s opinion always relied upon in the Claims Administrator’s ultimate decision on
whether to approve or deny the LTD appeal.

The breakdown of LTD appeals that Dr. Grattan found that the evidence did not
support approval of LTD benefits, by year, is as follows: 2019: 15; 2018: 17; and 2017: 15.

FOURTH SUPPLEMENTAL RESPONSE: Subject to and without waiving the

foregoing objections pursuant to F.R.C.P. 33(d), Defendant refers Plaintiff to the
conclusion pages previously produced as AT&T-Chacko 000003-000300 as well as
documents Bates labeled AT&T-Chacko 000436-000709, produced herewith.

Dated: October 13, 2021.

CAMPBELL LITIGATION, P.C.

[s/Stacey A. Campbell
Stacey A. Campbell, Colo. Bar No. 38378
(appearing pro hac vice)

HARDY ERICH BROWN & WILSON
Stephen W. Robertson, #228708
Alexander L. Nowinski, #304967

Attorneys for Defendant AT&T Umbrella Benefit
Plan No. 3
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CERTIFICATE OF SERVICE
| hereby certify that October 13, 2021, | served the foregoing DEFENDANT’S

FOURTH SUPPLEMENTAL RESPONSES TO PLAINTIFF’S FIRST AND SECOND

SET OF INTERROGATORIES TO DEFENDANT electronically by electronic mail/email to

the following:

Michelle L. Roberts

E-mail: michelle@robertsdisability.com

ROBERTS DISABILITY LAW
66 Franklin St., Ste. 300
Oakland, CA 94607
Telephone: (510) 230-2090
Facsimile: (510) 230-2091

Glenn R. Kantor

Email: gkantor@kantorlaw.net
Zoya Yarnkh, State Bar No. 258062
Email: zvarnky@kantorlaw.net
KANTOR & KANTOR LLP

19839 Nordhoff Street

Northridge, CA 91324

Telephone: (818) 886-2525
Facsimile: (818) 350-6272

By: /s/Tanya Patterson
Tanya Patterson
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VERIFICATION

I hereby declare under penalty of perjury that the facts stated in the discovery responses in
the forgoing DEFENDANT’S FOURTH SUPPLEMENTAL RESPONSES TO PLAINTIFF’S
FIRST AND SECOND SET OF INTERROGATORIES TO DEFENDANT INCLUDING ALL
PREVIOUS SUPPLEMENTATIONS WITH THE EXCLUSION OF THE SECOND
SUPPLMENTAL RESPONSE TO INTERROGATORIES 18 AND 19 are true and correct to

the best of my knowledge, information, and belief.

By:

Date: October 12, 2021
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Not Disabled | Partially [Disabled (D), Not
Disabled Disabled |Disabled (ND),
Partially Disabled

Bates Number of Report (PD) Notes

Chacko AR 255-269 1 ND "the employee is not disabled from any type of work as of
09/16/18 through the present time."

AT&T-Chako 000010-12 1 ND "the claimant is not disabled from performing any
occupation as of 09/01/19."

AT&T-Chako 000015-23 1 ND "the claimant is not disabled from any type of work
effective 05/01/18."

AT&T-Chako 000037-43 1 ND
"the claimant is not disabled from any type of work /any
occupation effective 07/03/18 through the present."

AT&T-Chako 000056-59 1 ND "the claiment is not disabled from any occupation as of
09/14/17 through present..." and "the claimant is not
disabled."

AT&T-Chako 000072-79 1 ND "the claimant is not disabled from her job duties as of
05/16/19 through present"

AT&T-Chako 000099-100 1 D "medical information does not support recovery that
would be sufficient for the employee to return to work ...
on or before 7/16/2018."

AT&T-Chako 000142-144 1 ND "the employee is not disabled from any occupation as of
08/16/16 through present."

AT&T-Chako 000204-206 1 D "medical information does not support the employee will
be able to return to his regular job duties without
restrictions by 12/11/17."

AT&T-Chako 000209-214 1 ND "employee is not disabled from performing any
occupation as of 09/13/2017 through present..."

AT&T-Chako 000260-274 1 PD "the claimant is disabled from her regular job as of
01/01/19 through the present time, however she is not
disabled from any type of work as of 01/01/19 through
present."
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AT&T-Chacko 000436-438

1 ND

The employee is not disabled from any occupation as of
04/07/2017 through present. From a pain medicine
perspective, the employee is not disabled.

AT&T-Chacko 000439-443

Report and one addendum. Report finds "employee is not
disabled from any occupation as of 04/07/2017 through
present." Addendum "not disabled from her regular job"

AT&T-Chacko 000444-447

Found not disabled from 2/6/18 (start of disability) to
5/24/18, disabled from 5/28/18 to 6/20/18 following
surgery.

AT&T-Chacko 000448-450

"the claimant is not disabled from his regular job as of
08/16/17 through present."

AT&T-Chacko 000451-456

Report and one addendum. Report finds, "the claimant is
not disabled from performing any occupation as of
06/03/18." Addendum - opinion unchanged.

AT&T-Chacko 000457-460

"the employee is not totally disabled" "except for a heavy
level occupation.”" "He would have the ability to perform
light ot medium physical job duties."

AT&T-Chacko 000461-464

"there is no medical evidence to support disability from
any occupation."

AT&T-Chacko 000465-467

"the claimant is disabled from her regular job duties as of
9/1/2019 through present."

AT&T-Chacko 000468-471;
AT&T-Chacko 000472-478

Multiple reports for same claim. "the employee is
disabled from 06/09/18 through 07/15/19....From
07/16/19 thru present, disability is not supported without
updated clinical information."

AT&T-Chacko 000479-483

"disabled from strenuous physical demand occupation
otherwise he would be capable of any occupation with
restrictions as of 04/01/18 through present."
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AT&T-Chacko 000484-487 1 ND "the claimant is not disabled from performing any
occupation as of 07/10/18."

AT&T-Chacko 000488-492; 1 ND Multiple reports for same claim "the employee is not

AT&T-Chacko 000493-496 disabled from any occupation..."

AT&T-Chacko 000497-499 1 ND "the employee is not disabled from any occupation as of
06/16/18 through present."

AT&T-Chacko 000500-502 1 ND "The employee is not disabled from any type of work
effective from 11/01/19 through present, as she has the
ability to function with restrictions."

AT&T-Chacko 000503-504 1 ND "there are no clinical findings which indicate the claimant
would be unable to return to his regular job duties
without restrictions by 04/06/2020.

AT&T-Chacko 000505-507 1 ND "employee is not disabled from performing her regular
job and any occupation as of 12/01/16."

AT&T-Chacko 000508-509 1 ND "employee is not disabled from any occupation/any type
of work as of 01/01/17 through present."

AT&T-Chacko 000510-512; 1 ND Multiple reports for same claim finding "employee is not

AT&T-Chacko 000513-517 disabled from any occupation as of 07/22/16 through
present."

AT&T-Chacko 000518-521 1 ND "employee is not disabled from any type of job as of
02/01/19 through present."

AT&T-Chacko 000522-524 1 ND "She would have impairments at functioning in an
occupation performed higher than a sedentary level."

AT&T-Chacko 000525-527 1 ND "the employee is not disabled from any occupation."

AT&T-Chacko 000528-530; 1 ND Multiple reports for same claim finding "the claimant is

AT&T-Chacko 000531-535 not impaired from performing any occupation as of
05/16/18."

AT&T-Chacko 000536-537 1 ND "claimant is expected to recover sufficiently to resume
work ..."

AT&T-Chacko 000538-540 1 ND "the employee is not disabled."
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AT&T-Chacko 000541-545; 1 ND Multiple reports for same claim finding "employee is not

AT&T-Chacko 000546-548 disabled from her regular job" and "not disabled from any
occupation as of 07/02/17 through present."

AT&T-Chacko 000549-552 1 ND "employee is not disabled from any occupation as of
05/16/18 from a pain medicine perspective."

AT&T-Chacko 000553-556 1 D "employee is disabled from any type of work/any
occupation as of 04/15/16 through present."

AT&T-Chacko 000557-558 1 ND "employee is not disabled from any occupation as of
08/03/17 through present."

AT&T-Chacko 000559-562 1 ND "claimant is not disabled from any type of work as of
08/08/17 through present."

AT&T-Chacko 000563-568 1 ND "claimant is not disabled from any type of work as of
08/08/17 through present."

AT&T-Chacko 000569-572; 1 ND Multiple reports for the same claim finding "claimant is

AT&T-Chacko 000573-579 not disabled from performing any employment as of
08/01/18 through the present time."

AT&T-Chacko 000580-589; 1 ND Multiple reports for the same claim finding "employee is

AT&T-Chacko 000590-602; not disabled from performing any occupation as of

AT&T-Chacko 000603-617; 06/01/18."

AT&T-Chacko 000618-620;

AT&T-Chacko 000621-623;

AT&T-Chacko 000624-630

AT&T-Chacko 000631-633 1 D "the claimant is disabled from his regular job..."

AT&T-Chacko 000634-636 1 ND "The medical information supports that recovery will be
sufficient for the employee to resume work on or before
12/08/17."

AT&T-Chacko 000637-642 1 ND "The employee is not disabled from performing any
occupation or employment as of 07/01/19 through
present."
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AT&T-Chacko 000643-646 1 ND "the claimant is not disabled from any type of job as of
04/23/19 through present."

AT&T-Chacko 000647-649 1 ND "the claimant is not disabled as of 02/01/18 through
present."

AT&T-Chacko 000650-652 1 ND "the employee is not disabled."

AT&T-Chacko 000653-655 1 ND "employee is not disabled from her regular job as of
03/01/17 through present."

AT&T-Chacko 000656-659 1 ND "employee is not disabled from performing any
occupation as of 03/16/19, as she would have the ability
to function with activity restrictions and limitations."

AT&T-Chacko 000660-661 1 ND "medical information does support that the employee's
recovery will be sufficient to resume normal job duties on
or before 08/12/2017."

AT&T-Chacko 000662-665 1 ND "employee is not disabled from any occupation as of
04/12/16 through present."

AT&T-Chacko 000666-669 1 D "disabled from performing employment at the light to
heavy physical demand level as of 10/01/18 through
11/11/18, and medium to heavy physical demand level as
of 11/12/18 through present..."

AT&T-Chacko 000670-671 1 D "the claimant is umable to work as he is one year out
from the cerebrovascular accident and has not make
sufficient progress with aphasia and hemiplegia."

AT&T-Chacko 000672-674 1 ND "employee is not disabled from performing any
occupation as of 03/16/18."

AT&T-Chacko 000675-679 1 ND "employee is not disabled from any occupation/any type
of work as of 10/07/16 through present." Addendum,
same conclusion

AT&T-Chacko 000680-681; 1 ND "claimant is not disabled from any job as of 05/01/19

AT&T-Chacko 000682-686; through present due to insufficient documentation

AT&T-Chacko 000687-692 provided for review."
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AT&T-Chacko 000693-695 1 ND "employee is not disabled from her regular job as of
05/30/2017 through 06/06/2017 and 06/08/2017
through present."

AT&T-Chacko 000696-700 1 ND "the claimant is not disabled from any occupation as of
09/14/17 through present as she would be capable of
working with activity restrictions."

AT&T-Chacko 000701-703; D "employee would be disabled from her regular job as she

AT&T-Chacko 000704-709 would not have the ability to lift 25 pounds with the right
upper extremity due to limited range of motion 03/16/18
thru present."

Total Not Disabled 50

Total Disabled

Total Partially Disabled
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Michelle L. Roberts, State Bar No. 239092
E-mail: michelle@robertsdisability.com
ROBERTS DISABILITY LAW

66 Franklin Street, Ste. 300

Oakland, CA 94607

Telephone: (510) 230-2090

Facsimile: (510) 230-2091

Glenn R. Kantor, State Bar No. 122643
E-mail: gkantor@kantorlaw.net

Zoya Yarnykh, State Bar No. 258062
E-mail: zyarnykh@kantorlaw.net

KANTOR & KANTOR, LLP

19839 Nordhoff Street

Northridge, CA 91324

Telephone: (818) 886-2525

Facsimile: (818) 350-6272

Attorneys for Plaintiff,
RUBY CHACKO
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

RUBY CHACKO,

Plaintiff,
VS.

AT&T UMBRELLA BENEFIT PLAN NO. 3,

Defendant.

CASE NO.: 2:19-cv-01837-JAM-DB

PLAINTIFF’S FOURTH SUPPLEMENTAL
DISCLOSURES

Pursuant to Rule 26(e) of the Federal Rules of Civil Procedure, Plaintiff Ruby Chacko, by

her undersigned counsel, hereby submits the following supplemental disclosures:

e Medical records in Sedgwick’s possession and considered in Ms. Chacko’s Workers’

Compensation case. These should be part of the Administrative Record in this case.

[CHACKO 0072 - 218];
DATED: September 28, 2021

By:

1

ROBERTS DISABILITY LAW

/s/ Michelle L. Roberts

Attorneys for Plaintiff,
RUBY CHACKO

PLAINTIFF’'S FOURTH SUPP

LEMENTAL DISCLOSURES
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PROOF OF SERVICE

STATE OF CALIFORNIA )
) Ss.
COUNTY OF ALAMEDA )

I am employed in the County of Alameda, State of California. | am over the age of 18 and
not a party to the within action; my business address is 66 Franklin Street, Suite 300, Oakland, CA
94607.

On September 28, 2021, | served the foregoing document described as PLAINTIFF’S
FOURTH SUPPLEMENTAL DISCLOSURES in this action by serving a true copy thereof
addressed as follows:

Stacey A. Campbell

Richard Kaufmann

Tanya Patterson

CAMPBELL LITIGATION, P.C.
Email: Stacey@campbell-litigation.com
richard@campbell-litigation
tanya@campbell-litigation.com

Stephen W. Robertson

Alexander L. Nowinski

HARDY ERICH BROWN & WILSON
A Professional Law Corporation

Email: srobertson@hebw.com
anowinski@hebw.com

[X] (BY E-MAIL SERVICE) I caused a copy of the document(s) to be sent from e-mail
address michelle@robertsdisability.com to the persons at the e-mail addresses listed in the Service
List. I did not receive, within a reasonable time after the transmission, any electronic message or
other indication that the transmission was unsuccessful.

I declare that I am employed in the office of a member of the bar of this court at whose
direction the service was made.

Executed on September 28, 2021, San Francisco, California.

[s/
Michelle L. Roberts

2

PLAINTIFF’'S FOURTH SUPPLEMENTAL DISCLOSURES




Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 36 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 37 of 182

CHACKOO0073



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 38 of 182

CHACKOO0074



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 39 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 40 of 182

CHACKOO0076



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 41 of 182

CHACKOO0077



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 42 of 182

CHACKOO0078



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 43 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 44 of 182

CHACKOO0080



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 45 of 182

CHACKOO0081



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 46 of 182

CHACKOO0082



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 47 of 182

CHACKOO0083



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 48 of 182

CHACKOO0084



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 49 of 182

CHACKOO0085



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 50 of 182

CHACKOO0086



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 51 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 52 of 182

CHACKOO0088



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 53 of 182

CHACKOO0089



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 54 of 182

CHACKOO0090



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 55 of 182

CHACKOO0091



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 56 of 182

CHACKOO0092



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 57 of 182

CHACKOO0093



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 58 of 182

CHACKOO0094



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 59 of 182

CHACKOO0095



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 60 of 182

CHACKOO0096



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 61 of 182

CHACKOO0097



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 62 of 182

CHACKOO0098



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 63 of 182

CHACKOO0099



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 64 of 182

CHACKOO0100



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 65 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 66 of 182

CHACKOO0102



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 67 of 182

CHACKOO0103



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 68 of 182

CHACKOO0104



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 69 of 182

CHACKOO0105



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 70 of 182

CHACKOO0106



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 71 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 72 of 182

CHACKOO0108



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 73 of 182

CHACKOO0109



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 74 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 75 of 182

CHACKOO111



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 76 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 77 of 182

CHACKOO0113



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 78 of 182

CHACKOO0114



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 79 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 80 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 81 of 182

CHACKOO0117



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 82 of 182

CHACKOO0118



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 83 of 182

CHACKOO0119



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 84 of 182

CHACKOO0120



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 85 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 86 of 182

CHACKOO0122



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 87 of 182

CHACKOO0123



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 88 of 182

CHACKOO0124



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 89 of 182

CHACKOO0125



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 90 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 91 of 182

CHACKOO0127



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 92 of 182

CHACKOO0128



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 93 of 182

CHACKOO0129



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 94 of 182

CHACKOO0130



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 95 of 182

CHACKOO0131



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 96 of 182

CHACKOO0132



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 97 of 182

CHACKOO0133



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 98 of 182

CHACKOO0134



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 99 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 100 of 182

CHACKOO0136



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 101 of 182

CHACKOO0137



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 102 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 103 of 182

CHACKOO0139



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 104 of 182

CHACKOO0140



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 105 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 106 of 182

CHACKOO0142



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 107 of 182

CHACKOO0143



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 108 of 182

CHACKOO0144



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 109 of 182

CHACKOO0145



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 110 of 182

CHACKOO0146



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 111 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 112 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 113 of 182

CHACKOO0149



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 114 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 115 of 182

CHACKOO0151



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 116 of 182

CHACKOO0152



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 117 of 182

CHACKOO0153



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 118 of 182

CHACKOO0154



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 119 of 182

CHACKOO0155



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 120 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 121 of 182

CHACKOO0157



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 122 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 123 of 182

CHACKOO0159



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 124 of 182

CHACKOO0160



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 125 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 126 of 182

CHACKOO0162



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 127 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 128 of 182

CHACKOO0164



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 129 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 130 of 182

CHACKOO0166



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 131 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 132 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 133 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 134 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 135 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 136 of 182

CHACKOO0172



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 137 of 182

CHACKOO0173



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 138 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 139 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 140 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 141 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 142 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 143 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 144 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 145 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 146 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 147 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 148 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 149 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 150 of 182

CHACKOO0186



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 151 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 152 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 153 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 154 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 155 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 156 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 157 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 158 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 159 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 160 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 161 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 162 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 163 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 164 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 165 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 166 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 167 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 168 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 169 of 182

CHACKOO0205



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 170 of 182

CHACKOO0206



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 171 of 182



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 172 of 182

CHACKOO0208



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 173 of 182

CHACKOO0209



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 174 of 182

CHACKOO0210



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 175 of 182

CHACKOO0211



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 176 of 182

CHACKOO0212



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 177 of 182

CHACKOO0213



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 178 of 182

CHACKOO0214



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 179 of 182

CHACKOO0215



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 180 of 182

CHACKOO0216



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 181 of 182

CHACKOO0217



Case 2:19-cv-01837-DAD-DB Document 110-1 Filed 12/07/21 Page 182 of 182

CHACKOO0218



ROBERTS DISABILITY LAW
66 Franklin Street, Ste. 300

Oakland, California 94607

(510) 230-2090

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:19-cv-01837-DAD-DB Document 110-2

Michelle L. Roberts, State Bar No. 239092
E-mail: michelle@robertsdisability.com
ROBERTS DISABILITY LAW

66 Franklin Street, Ste. 300

Oakland, CA 94607

Telephone: (510) 230-2090

Facsimile: (510) 230-2091

Glenn R. Kantor, State Bar No. 122643
E-mail: gkantor@kantorlaw.net

Zoya Yarnykh, State Bar No. 258062
E-mail: zyarnykh@kantorlaw.net

KANTOR & KANTOR, LLP

19839 Nordhoff Street

Northridge, CA 91324

Telephone: (818) 886-2525

Facsimile: (818) 350-6272

Attorneys for Plaintiff,
RUBY CHACKO

Filed 12/07/21 Page 1 of 11

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

RUBY CHACKO,

Plaintiff,
VS.

AT&T UMBRELLA BENEFIT PLAN NO. 3,

Defendant.

CASE NO.: 2:19-cv-01837-JAM-DB

STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF PLAINTIFF’S NOTICE
OF MOTION AND MOTION FOR
SUMMARY JUDGMENT

Hon. John A. Mendez

Date: March 1, 2022

Location: 501 I Street, Room 4-200
Sacramento, CA 95814

Courtroom No. 6 - 14th Floor
Time: 1:30 p.m.
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Plaintiff Ruby Chacko hereby provides this statement of uncontroverted facts:

Undisputed Fact Supporting
Evidence
Ms. Chacko received her master’s degree in Information Systems in | Administrative

April 1997 and began working for AT&T on October 28, 1997 as a
Professional System Engineer, also referred to as a Software

Engineer.

Record (“AR”) 58
(ECF No. 105-02).

The responsibilities of Chacko’s position of Professional System
Engineer required that she “participate in and help shape the
development of business requirements and develop complex

functional designs based on these requirements.”

AR430 (ECF No.
105-16).

Physically, Chacko’s job involved sitting 100% of the time and

keyboarding and mousing 99% of the time.

AR441 (ECF No.
105-17); 475 (ECF
No. 105-18).

Krysta Cedano, MA, CRC with Sedgwick Claims Management

AR532 (ECF No.

Services, Inc. (“Sedgwick™), the Plan’s third-party Claims 105-20).
Administrator of the AT&T Integrated Disability Service Center (also

referred to as “IDSC”), acknowledged that “typing or using the

computer, [] is entirely what [Chacko’s] position is about.”

On October 29, 2017, Ms. Chacko began experiencing severe AR434 (ECF No.

pain/ache in her eyes, neck, shoulders, and both arms. She also

105-17); 479 (ECF

experienced blurred vision which continued for a few weeks. No. 105-18).
Over the next few months, the records show that Ms. Chacko reported | AR479 (ECF No.
several significant symptoms to her treating providers, including 105-18).

shoulder and arm pain, headaches, tingling in her hands and upper

arms, and swelling.

1
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7 | On October 29, 2017, Dr. Ronald T. Whitmore documented that Ms. | AR479 (ECF No.
Chacko’s head was very tender to palpation over both temporal areas | 105-18).
and parietal scalp and both forearms were tender to palpation.

8 | On November 7, 2017, Dr. Frank Hung noted on physical exam that | AR479 (ECF No.
Ms. Chacko had mild give away weakness in the thumbs bilaterally. 105-18).

9 | On December 5, 2017, Dr. Whitmore observed that Ms. Chacko’s ARA479 (ECF No.
neck was diffusely tender to palpation along the right and left 105-18).
trapezius (with guarding) and her head was very tender to palpation
over both her temporal areas and parietal scalp. He further observed
that her shoulder was restricted and both forearms were tender to
palpation.

10 | On December 5, 2017, Dr. Ronald T. Whitmore determined that Ms. | AR479 (ECF No.
Chacko required restrictions of modified activity at work and at home | 105-18).
through December 19, 2017.

11 | Also, on December 5, 2017, Dr. Anna Pinlac diagnosed Ms. Chacko | AR479 (ECF No.
with Bilateral dry eye syndrome, cervical radiculopathy, and 105-18).
hyperlipidemia.

12 | On December 12, 2017, Ms. Chacko began seeing Dr. Wesley Kay AR480 (ECF No.

Hashimoto, an Occupational Medicine doctor with Kaiser 105-18).
Permanente. He documented that Ms. Chacko was “very stiff
appearing and moves slowly. Volar pain with extension and fair
flexion with volar pan, generally tender to palpation.” He diagnosed
her with overuse disorder of soft tissue, bilateral forearm. An x-ray of
Ms. Chacko’s spine taken on December 28, 2017, confirmed Ms.
Chacko’s diagnosis of Bilateral cervical radiculopathy. Dr.
Hashimoto extended Ms. Chacko’s modified activity through January

18, 2018. He recommended that her screen time be limited to 10

2
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minutes per hour and keyboarding and mousing limited to 10 minutes

her hour.

13 | Based on Ms. Chacko’s inability to perform her job as a Software ARS57 (ECF No.
Engineer, Sedgwick approved Ms. Chacko’s Short-Term Disability 105-02); AR524

benefits under the Plan. (ECF No. 105-20).

14 | To qualify for STD benefits, a claimant must be Totally or Partially ARG616 (ECF No.
Disabled. Total Disability means “you are unable to perform all of the | 105-25).

essential functions of your job or another available job assigned by AR605-606 (ECF
your Participating Company with the same full-time or part-time No. 105-25).
classification for which you are qualified.” STD benefits are payable
after a 7-day waiting period for a total of 26 weeks of available

benefits.

15 | An MRI of Ms. Chacko’s cervical spine taken on January 11, 2018, AR480 (ECF No.
showed a “slight posterior bulging disc at C5-6 which is not 105-18).
compressing the underlying spinal cord.” Dr. Hashimoto’s physical
examination on the same day showed the following “OBJECTIVE
FINDINGS: Very stiff appearing and moves slowly. Bilaterally
trapezius pain. Trapezius tender to palpation bilateral with spasm.
Volar pain with extension and fair flexion with volar pain. Generally,

tender to palpation.”

16 | Multiple treatment visits over the next few months showed that Ms. AR481-82 (ECF

Chacko reported worsening pain, and this was corroborated by No. 105-18)
physical exam findings. [CHACKO141-
43].

17 | On March 9, 2018, Physical Therapist David Brian Andry assessed AR482 (ECF No.
that, “Patient ratchets with movements during formal testing. Some 105-18).

increase in range of motion but continues to be very limited with
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constant poor posture.” He also documented “OBJECTIVE
FINDINGS: On palpation muscle tenderness, tightness in sub-

occipitals, paraspinals and upper trapezius.”

18 | On April 12, 2018, Mr. Andry assessed that, “Patient requires AR482 (ECF No.
multiple rest breaks with all exercises. Constant forward head posture. | 105-18).

Patient continues with poor strength and poor function.”

19 | On April 30, 2018, Dr. Hashimoto documented the following AR483 (ECF No.
objective findings: “Very stiff appearing and moves slowly. There is | 105-18).

bilateral trapezius pain, trapezius tender to palpation bilaterally with
spasm. Most pain to levators bilaterally today. Most pain with neck
extension. Volar pain with extension and fair flexion with volar pain.”
Dr. Hashimoto extended Ms. Chacko’s work restrictions of

keyboarding and mousing of 10 minutes per hour.

20 | Under the terms of the Plan, Ms. Chacko is entitled to receive LTD AR624 (ECF No.
and Supplemental LTD (“SLTD”) benefits if she meets the following | 105-25).

definition of disability:

You are considered Totally Disabled for purposes of
Company-Provided Long-Term Disability Benefits under this
Program when you have an Illness or Injury that prevents you
from engaging in any employment for which you are qualified
or may reasonably become qualified based on education,
training or experience. You will be considered Totally
Disabled for a long-term disability if you are incapable of
performing the requirements of a job other than one for which
the rate of pay is less than 50 percent of your Pay (prior to any
Offsets) at the time your long-term disability started.

21 | Ms. Chacko applied for LTD benefits on March 22, 2018. ARS544 (ECF No.
105-20).
22 | Sedgwick authorized Allsup to work with Ms. Chacko to obtain AR62 (ECF No.

approval for Social Security Disability Insurance (“SSDI”’) benefits. 105-02).
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23 | Sedgwick explained to Ms. Chacko that IDSC has partnered with AR561 (ECF No.
Allsup, an organization that provides SSDI representation. “Allsup 105-21).
works directly with our staff to ensure that you receive your

maximum benefit.” Id.

24 | Sedgwick also sent Ms. Chacko promotional material about Allsup’s | AR570-73 (ECF

services, encouraging her to apply. No. 105-22).

25 | Ms. Chacko accepted Allsup’s representation. Allsup then kept AR73; 75; 76; 90;

Sedgwick updated on its progress with her claim. 95 (ECF No. 105-

02; 105-03).

26 | Sedgwick obtained a Transferable Skill Assessment (“TSA”) on April | AR532-34 (ECF
27,2018, from Ms. Cedano, Job Accommodation Specialist. The No. 105-13).
TSA applied Ms. Chacko’s restrictions of screen time, keyboarding,
and mousing limited to 10 minutes in an hour. Ms. Cedano concluded
that “[a]lthough Ms. Chacko has transferable skills, based on her
restrictions and gainful wage, no alternative occupations can be
identified.” She explained that “no alternate occupation could be
identified as she is very limited from typing or using the computer,

which is entirely what her position is about.”

27 | On May 24, 2018, Sedgwick approved Ms. Chacko’s claims for LTD | AR524-25 (ECF
and SLTD benefits effective June 1, 2018. No. 105-20).

28 | A June 11, 2018, PR-2 by Dr. Hashimoto reported that Ms. Chacko AR483-84 (ECF
continued to have pain in her shoulders and upper back, as well as No. 105-18).
arm numbness and tingling. He observed similar objective findings
consistent with those over the past few months: “Very stiff appearing
and moves slowly. More neck pain if sitting. Most pain to levators
bilaterally today. Most pain with neck extension. Very tender to

palpation. Most pain to posterior shoulders infraspinatus area and
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very tender to palpation. Generally, tender to palpation. Mild

degenerative changes at scaphotrapezial joint.”

29

Dr. Hashimoto and Ms. Chacko’s primary care physician, Dr. Adel
Agaiby, continued to assign restrictions of keyboarding and mousing

limited to 10 minutes per hour.

AR378 (ECF No.
105-15); 511 (ECF
No. 105-19).

30

On July 2, 2018, Ms. Cedano completed another TSA for Ms.
Chacko’s claim. AR508-09. Again, Ms. Cedano could not identify
any occupations for Ms. Chacko based on her restrictions. /d. Ms.
Cedano stated that “no alternate occupations were identified as she is

still extremely restricted from even performing sedentary duty.”

AR507-09 (ECF
No. 105-19).

31 | On July 20, 2018, Ms. Chacko underwent a QME with Dr. Donald T. | AR474-97 (ECF
Lee in connection with her WC claim. Dr. Lee noted Ms. Chacko’s No. 105-18 to 105-
job as a Software Engineer requiring significant typing and the need 19).

“to frequently grip, grasp, or handle with left, right, and/or both
hands.” AR475. His physical exam of Ms. Chacko revealed multiple
abnormal findings.

32 | In a report dated August 13, 2018, Dr. Lee provided a supplemental AR443-46 (ECF
report to correct his report of July 20™. He opined that Ms. Chacko No. 105-17).
could alternate between sitting, standing, or walking for one hour a
time, with 5-minute breaks, for a total of eight hours per eight-hour
day. He also opined, among other things, that she could perform fine
manipulation and simple and firm grasping (right/left) occasionally.

33 | “Occasional” for purposes of evaluating work ability means that an AR208 (ECF No.
activity can be performed in the range of 5-33% of the workday. 105-07).

34 | Based on the supplemented QME report, Sedgwick obtained a new AR469-71 (ECF

TSA from Ms. Cedano. The TSA only used the restrictions provided

by Dr. Lee and not those provided by her treating doctor, including

No. 105-18)
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the 10-minute limitation on her keyboarding and mousing. Though
Ms. Cedano could not find occupations for Ms. Chacko previously,
she was able to now find two jobs for her, including Systems Analyst

and Systems Engineer.

35

On September 12, 2018, Sedgwick issued Ms. Chacko a letter

explaining that it was terminating her LTD benefits.

AR457-60 (ECF
No. 105-17).

36

On September 27, 2018, Ms. Chacko submitted her initial
appeal of the Plan’s denial of her LTD benefits. In her accompanying
appeal letter, Ms. Chacko provides a history of her medical treatments

and the then current state of her disability.

AR433-55 (ECF
No. 105-17).

37 | On October 31, 2018, Ms. Chacko supplemented her appeal with a AR413-15 (ECF
copy of a notice that her SSDI claim was approved. There is no No. 105-16).
evidence in the claim file that Sedgwick sought to obtain SSA’s claim
file for Ms. Chacko to understand the basis of the SSA’s approval.

38 | On November 16, 2018, IDSC sent a notice to Mr. Schmidt advising | AR120 (ECF No.
him that Ms. Chacko’s leave of absence was approved from June 1, 105-07).

2018, through November 30, 2018 because, “The IDSC has
determined that this employee is unable to return to his/her own

job at this time.”

39 | On November 19, 2018, Ms. Chacko supplemented her appeal to AR376-87 (ECF
IDSC with additional doctor support, her WC disability rating, and No. 105-15).
her SSDI approval and determination letters.

40 | On September 18, 2018, Dr. Agaiby certified Ms. Chacko’s disability | AR379 (ECF No.
through November 1, 2018. 105-15).

41

On September 19, 2018, the WC Department gave Ms. Chacko a

permanent disability rating of 21%, which is the equivalent to 80.50

AR383 (ECF No.
105-15).

7

PLAINTIFF’S STATEMENT OF UNDISPUTED FACTS




ROBERTS DISABILITY LAW
66 Franklin Street, Ste. 300

Oakland, California 94607

(510) 230-2090

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Case 2:19-cv-01837-DAD-DB Document 110-2 Filed 12/07/21 Page 9 of 11

weeks of disability payments to start within two weeks of her last

temporary disability indemnity payment.

42 | The SSA’s Disability Determination and Transmittal explained that AR386 (ECF No.
on reconsideration of its initial denial that Ms. Chacko’s disability 105-15).
onset was “medically established.”

43 | On November 29, 2018, Ms. Chacko again supplemented her appeal, | AR367-68 (ECF
this time with a letter from California’s Employment Development No. 105-14).
Department explaining that her claim for disability insurance has been
approved beginning on October 1, 2018.

44 | On January 2, 2019, Ms. Chacko sent IDSC a medical certification AR333-38 (ECF
from Dr. Hayatullah Niazi which he completed on December 18, No. 105-13).
2018. He noted a diagnosis of overuse disorder of soft tissue—neck
and shoulders—and explained that Ms. Chacko was impaired from
working due to “intolerable pain and pressure on the neck, shoulder
and arms.”

45 | Ms. Chacko submitted her final appeal supplement on March 13, AR229-39 (ECF

2019. She enclosed her initial consultation and evaluation by Dr.
Brian Bernhardt (IPM Medical Group) through Workers’ Comp, an
authorization for her treatment with the IPM Medical Group, and Dr.
Bernhardt’s medical certification of disability. Dr. Bernhardt
diagnosed Ms. Chacko with radiculopathy of the cervical region
confirmed by an MRI. In his March 7, 2019, treatment note, Dr.
Bernhardt documented Ms. Chacko’s consistent complaints of
constant pain in her neck, bilateral shoulders and elbows. Her pain
without medications is a 7 on a scale of 1 to 10. She sleeps about 3
hours per day without interruption. Ms. Chacko’s general review of
symptoms (ROS) was positive for poor energy, poor sleep, and

unhappiness. Objective findings based on physical exam showed

No. 105-08 to 105-
09).
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“Neck: Cervical TP identified bilat trapezius and Rhomboids
muscle.” Dr. Bernhardt was unable to evaluate her shoulders due to
cervical pain. He requested approval for acupuncture and a cervical
epidural injection. He also discussed with Ms. Chacko psychological
counseling since she “has severe sleep and mood disorder related to

the chronic pain and loss of function.”

46 | Sedgwick obtained a pure paper review of Ms. Chacko’s claim from | AR205-222 (ECF
Dr. Howard Grattan through Network Medical Review Co. Ltd. No. 105-07).
(NMR). Dr. Grattan’s review consisted of an initial report dated
October 23, 2018, followed by five addenda through March 22, 2019.
Each time Sedgwick obtained additional information or records from
Ms. Chacko it sent those to Dr. Grattan to review to see if they

changed his opinion.

47 | On February 12, 2019, Sedgwick obtained another TSA from Ms. AR250-52 (ECF
Cedano. Ms. Cedano solely used Dr. Grattan’s assigned limitations No. 105-10 to 105-
from his February 8, 2019, addendum, ignoring the limitations 11).

imposed by her treating physicians. Ms. Cedano determined that Ms.
Chacko could perform alternative occupations of Systems Analyst
and Systems Engineer, both which are rated at the Sedentary level of

physical demand like her job for AT&T.

48 | On May 13, 2019, Sedgwick issued its final determination upholding | AR199-201 (ECF

its decision to terminate Ms. Chacko’s benefits effective September No. 105-07).

16, 2018.

49 | As part of discovery in this case, the Plan produced 88 reviews Declaration of
prepared by Dr. Howard Grattan for the Plan for the years 2017, Michelle Roberts
2018, and 2019. These 88 reviews involved 61 claims (for some ISO of Plaintiff’s

claims he provided multiple reviews). Of those claims, Dr. Grattan MSJ, Exh. 2.

found that 50 claimants (82%) were not disabled, 8 claimants (13%)
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were disabled from some type of work, and 3 claimants (5%) were

only partially disabled or could perform some work.

50

AT&T and Sedgwick exchanged information and communications ECF No. 87-1,
because the companies have a common interest in the litigation and Exh. 1

its outcome, including the financial conflict of interest issue raised by

Plaintiff.

Dated: December 7, 2021

ROBERTS DISABILITY LAW
/s/Michelle L. Roberts

Michelle L. Roberts

Attorney for Plaintiff

RUBY CHACKO
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